United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





APPELLANTS’ BRIEF AND APP] 


IN THE 


.V 

United States Court of Appeals 

Fop. the District op Columbia 

_ United Stubas Court of /fppeofe 

April Term, 1947 *"*»*****>+* 

- FILED SEP 2 91947 

No. 9567 


CLEW* 


MARY F. RODGERS and EDGAR J. RODGERS, 

Appellants 


DR. HURON W. LAWSON, Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Jeff Busby 
Jeff Busby, Jr. 
Attorneys for Appellants 
900 F. Street, N. W. 
Washington, D. C. 


BATAVIA TIMES, LAV PRINTERS, 

BATAVIA, N. Y. 

CHARLES V. WARDEN, WASHINGTON REPRESENTATIVE, 
TOVER BUILDING 


I 












SUBJECT INDEX. 


PAGE 


Jurisdictional Statement . 1 

Statement of the Case ......2 

Statement Relied on on Appeal. '... 5 

Summary of the Argument. 6 

Argument..... 7 

I. 7 

n. ...10 

In. .........12 

iv . ..13 

v ...:.14 

vi . :.i6 

vn. . ;. .16 

Conclusion . ............. .17 

Table op Cases. 

Bonnet v. Foote, 47 Col. 282, 107 P. 252, 28 LEANS 136, 

138 . 8 

Bowles v. Kinton, (Col.) 263 P. 26, 56 A. L. R. 814, 816 . .14 

Ballou v. Prescott, 64 Me. 305 .14 

Boaze v. Windridge & Handy, Inc,, 70 App. D. C. 24,102 

F. 2d 628 . ...17 

Bell v. Brown, 76 U. S. App. D. C. 5,128 F. 2d 317.17 

Christie v. Callahan, 75 U. S. App. D. C. 136 . .9,10,15,16 

Christ v. White, 62 App. D. C. 269, 66 F. 2d.10 

Franois v. Brooks, 24 Ohio App. 136, 156 N. E. 609 .... 9 

Grubb v. Groover, 62 App. D. C. 305, 67 F. 2d 511.10 

Gerkin v. Plimpton, 70 N. Y. Sup. 793 . 14 

Gillett v. Tucker, 67 Ohio St. 106, 123, 65 N. E. 866, 93 

Am. St. Rep. 639 . .14 

Hood v. Moffat, 109 Miss. 757,69 So. 664, Ann. Cas. 1917E 
410, LRA 1916B 622 .13 

























II. 


PAGE 


Isenstein v. Malcomson, 234 N. Y. S. 52, 53, 133 Misc. 

691 . 8 

Johnson v. Winston, 68 Neb. at page 430,94 N. W. at page 

609 . .16 

Jackson v. Capital Transit Co., 69 App. D. C. 147, 99 F. 

"2d 380 ....:. :.i7 

Kuechler v. Volgmann, 180 Wis. 238, 242, 192 N. W. 

1015 ......12V 

Leighton v. Sargent, 27 N. H. 460, 59 Am. Dec. 388 ...... 8 

Leppold v. Kidd, (Oregon) 269 Pac. 210 ..I...i.10 

Martz v. Detweiler, 8 Watts & S. (Pa.) 376 .9 

Mucci v. Houghton, 89 Iowa 608, 57 N. W. 305 .JL4 

Neudeck case, 3 Pac. 2d 595 . ...” .^.3 

Russell v. Newman, 116 Kan. 268, 226 Pac. 752 .11,16 

Slosser v. Lagorin, 44 Ohio App. 253, 185 N. E. 210 .... 9 

Sinclair v. Brunson, (Mich.) 180 N. W. 358 . .i3 

Stohlman v. Davis (Neb.) 220 N. W. 247, 60 A. L. R. 658. .14 
Shewmaker v. Capital Transit Co., 79. U. S. App. D. C. 

102, 143 F. 2d 142 16 

Tadloek v. Lloyd, 65 Col. 40, 173 Pac. 200 ... .10,12,15,16 

Winner v. Lathrop, 22 N. Y. Sup. 516.. 8 

Whelstine v. Maravec, 228 Iowa 352, 291 N. W. 425 . .11,16 


Statute. 


D. C. Code (1940 Ed.), T. 17-101 


Miscellaneous. : • 

. . ' / . ... 

41 Am. Jur. 240, sec. 129 ........11,16 

41 Am. Jur. 217, sec. .102 ...., . v .. v .----.14 

43 C. J. 1119, sec. 105 ...,.. .11 

48 C. J. 1128, and Note 86.... ,... 13 

Note, 12 A. L. R. 596 ..13 

Notes: 56 A. L. R. 818, 60 A. L. R. 664 ...14 , 
























IN THE 


United States Court of Appeals 

for the District op Columbia 


April Term, 1947 


No. 9567 


MARY F. RODGERS and EDGAR J. RODGERS, 

Appellants 

v. 

DR. HURON W. LAWSON, Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 
Jurisdictional Statement 

This is an appeal by Mary F. Rodgers and her husband 
Edgar J. Rodgers, plaintiffs, from a judgment entered in 
the District Court of the United States for the District of 
Columbia, entered on a verdict of the jury, directed by the 
Court, in an action for damages for malpractice. (Applts. 
Apx. pp. 1 to 4,5,29.) A review by this Court is authorized 
by the D. C. Code (1940 Ed.), T. 17-101. 
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Statement of the Case 

This is an appeal by Mary F. Rodgers and her husband 
Edgar J. Rodgers, plaintiffs in the trial Court, ..from a 
judgment directed to the jury by the Court, and entered 
thereon at the close of plaintiffs’ testimony against plain¬ 
tiffs, appellants, in favor of defendant, appellee. The action 
is based on a course of negligence by appellee, specific in¬ 
stances of negligence being established by the testimony. 
This negligence by appellee begins shortly after the birth 
of the child on July 9th, 1944 and continues to and including 
August 13th following, as will be more specifically pointed 
out hereafter, when appellee without cause or consent of 
appellants abandoned the care and treatment of appellant, 
Mary F. Rodgers, at a time when she was in great suffering, 
distress, and in immediate need of medical attention, and 
while the appellee was her retained physician and she was 
his patient. 

Appellants engaged appellee as their physician to render 
appellant wife prenatal care, to attend her in childbirth, and 
to render her postnatal care as long as her necessities might 
require. (Applts. Apx. p. 6.) Appellee rendered said 
wife prenatal care and was at the hospital and delivered 
the baby, July 9, 1944. Thereafter he inexcusably neglect¬ 
ed said wife, failed to make necessary examinations of her, 
negligently failed to examine or treat her breast although 

he was notified bv said wife that it was sore and in bad con- 
•> 

dition, until the nipple became cracked, was bleeding, be¬ 
came infected through the cracked nipple (Applts. Apx. p. 
11), and loculated milk had formed in the breast. (Applts. 
Apx. p. 26.) Appellee made no examination of said wife 
from July 9 to July 16. “He would walk in the room, say¬ 
ing ‘Good morning. You are looking good’ and would 
walk out.” (Applts. Apx. p. 7.) On July 14 Mrs. Rodgers, 
appellant, complained to appellee that her right breast 
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was very sore. Appellee made no examination. Again 
July 15 she told appellee her breast was very sore, and 
asked him, “Is there something that can be done about it?” 
Also, “I can’t get any rest. I feel very nervous and bad.” 
With these urgings appellee made no examination and gave 
no treatment or consideration to appellant. 

That evening—July 15—when she was attempting to 
nurse her baby she noticed that it was nursing blood. “I 
saw the blood coming out of the baby’s mouth.” (Applts. 
Apx. pp. 7, 8.) Up to that time appellee had neglected to 
see appellant’s breast or make any examination thereof, or 
to do a single thing for her regardless of her complaints to 
him. Infection had set up and loculated milk had formed 
in the week’s time. She stopped nursing the baby and call¬ 
ed a nurse. (Applts. Apx. p. 7.) A breast pump was ob¬ 
tained but could not be used because it drew blood from her 
breast. She was in great agony. (Applts. Apx. p. 8.) 

The next morning—July 16—appellee visited her and was 
told of the blood from appellant’s breast. It was then he 
made the first examination of her since the birth of her 
child. Appellee said “it was a cracked nipple.” (Applts. 
Apx. p. 8.) He did nothing but prescribe an ice-pack which 
was not given until July IS. (Applts. Apx. p. 9.) Appellant 
was given no further attention while she was in the hospital, 
by appellee, although she was in extreme agony continually. 
(Applts. Apx. p. 10.) He suggested that tincture of Ben¬ 
zoin be used after each nursing for the cracked nipple. This 
was done to no effect. 

Appellant was carried home from the hospital July 19. 
Her breast had become infected through the cracked nipple 
or otherwise. (Applts. Apx. p. 11.) It became steadily 
worse. Appellee was continually informed of this but he 
made no visits to see appellant, gave no treatments and 
did nothing except make telephone suggestions. He never 
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visited her notwithstanding “I had talked to him, or my 
husband, almost every day, describing my condition”. 
(Applts. Apx. p. 11.) On July 25 appellee was induced to 
visit appellant wife. ‘‘The breast was throbbing, paining 
constantly, and getting larger and hard.” (Applts. Apx. p. 
10.) He made an incision in the lobe of the breast. (Applts. 
Apx. p. 27), which did little or no good because it did not 
reach the seat of the trouble. (Applts. Apx. pp. 11, 25, 26.) 
Appellant had been neglected until she had reached an un¬ 
bearable condition. ‘‘I was complaining, because I was in 
pain and agony. I was just about out of my mind, day and 
night. I sat up all night long”. (Applts. Apx. p. 11.) Ap¬ 
pellee gave her practically no attention or treatment al¬ 
though continually being urged to do so, while her condi¬ 
tion grew from bad to worse. Finally when she could stand 
the agony no longer, and she ‘‘was getting hysterical 
(Applts. Apx. 13, 14) on August 13 appellee was called and 
urged to attend appellant. He refused, notwithstanding his 
duty to her, so to do, and said ‘‘he could not come out” 
(Applts. Apx. p. 20) and “in a huff” abandoned appellant 
as his patient without cause or consent of appellants. 
(Applts. Apx. pp. 20, 23, 24.) 

Appellants then sought other medical service. (Applts. 
Apx. pp. 14, 15, 20 to 23.) Dr. John II. Bailey, a practicing 
physician and surgeon in the District of Columbia was en¬ 
gaged to render appellant wife immediate service. (Applts. 
Apx. p. 12.) He examined her the same afternoon—August 
13—that appellee had abandoned her case and refused to 
see her. He found her in immediate need of an operation. 
“The breast tissue was being pushed away from the chest 
wall to which it was attached * * * The determination I 
reached was, there, that the breast should be incised in or¬ 
der to free whatever fluid might be present below the pres¬ 
ent (incision).” “Q. Your experience in medicine, and 
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in your practice, covered that kind of diagnosing? A. Yes, 
sir; it did. Q. If you recommended any further procedure, 
what was it? A. The further procedure was to incise and 
drain the breast. (Applts. Apx. p. 26.) Dr. Bailey: “I 
incised the lower end of the breast where the breast was 
attached to the chest” (not near the nipple through the 
lobe of the breast as had previously been done by appellee). 
Dr. Bailey: “The milk was just in pools # * * The incision 
went below the skin, but they don’t have to go very far be¬ 
low the skin to reach a pocket below the breast * * * Rubber 
drains were placed in both areas” (Applts. Apx. p. 26). Dr. 
Bailey: “I am very much experienced in the treatment of 
infections and draining infectious, and foreign loculated 
materials.” He was asked, “What you did and what you 
recommended, being familiar with the practice, in your 
opinion, was what ought to be done in her case? A. At 
that time; yes, sir. At the time at which I examined the 
patient; yes, sir”. (Applts. Apx. p. 28.) Such drainage as 
there was when Mrs. Rodgers entered the hospital August 
13 “Was definitely not the kind of fluid that was draining 
from behind the breast” from incision made by Dr. Bailey. 
(Applts. Apx. p. 27.) Appellee’s treatment did not com¬ 
pare with treatment of Dr. Bailey. (Applts. Apx. p. 18.) 

Dr. Bailey operated on Mrs. Rodgers “four or five hours” 
after Dr. Lawson, appellee, had refused to see and treat her, 
and he had abandoned her “in a huff” as his patient 
(Applts. Apx. pp. 16, 20, 21, 25.) 

Statement Relied on On Appeal 

The Court erred in sustaining defendant’s motion for a 
directed judgment, directing the jury to return a verdict 
for defendant and entering a judgment thereon. (Applts. 
Apx. pp. 6, 29.) 
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Summary of the Argument 
I 

From July 9 to 16 Dr. Lawson, appellee, made no exam¬ 
ination of Mrs. Rodgers while she was in the hospital, and 
did not administer to her necessities although she com¬ 
plained to him that her breast was sore and that she was 
suffering greatly and appealed to him for relief. During 
this time loculated milk and fluids had formed in her breast, 
her nipple had become cracked, blood was issuing therefrom 
and she had contracted an infection. This was clearly 
negligence by appellee. 


II 

Appellee was negligent in failing to properly, reasonably 
and adequately visit and administer to Mrs. Rodgers, ap¬ 
pellee, from July 19 to and including August 13th in view 
of her grave condition, her increasing disability, her ex¬ 
treme suffering, all of which appellee was repeatedly in¬ 
formed, and her repeated appeal to him for aid. 

III 

Appellee was negligent in failing to properly visit and 
treat Mrs. Rodgers as his patient, in failing to properly 
diagnose her condition, and in failing to perform the proper 
and necessary operation on her breast to correct her condi¬ 
tion and relieve her disability. 

IV 

Appellee was negligent in refusing to visit and properly 
administer to Mrs. Rodgers on August 13, and in abandon¬ 
ing her as his patient when she was in great suffering and 
in eminent need of his services, without consent of appel¬ 
lants. 




t 


y 

From expert testimony adduced, proper ana reasonable 
inferences therefrom, showed conclusively that appellee 
was negligent in failing to properly treat and operate on 
Mrs. Rodgers to remove loculated milk and fluids from her 
breast, the cause of her disability, and to properly drain 
and treat same so as to effect her recovery. 

VI 

The physical facts, expert testimony, and the testimony 
of lay witnesses in this case were amply sufficient to make 
out a prima facie case of negligence by appellee, and to re¬ 
quire the case to be submitted to the jury on the question 
of appellee’s liability to appellants. 

vn 

The court erred in granting a binding instruction to the 
jury for defendant, appellee, at the close of plaintiffs’ testi¬ 
mony. 


Argument 

I 

Appellant, Mrs. Rodgers, was in the hospital from July 
9 to July 19 under the care and attention of Dr. Lawson, 
appellee, following the birth of her child. He did nothing 
to see whether or not she was progressing satisfactorily 
until July 16 and only then when he was informed that blood 
was issuing from her breast. He then examined her and 
informed her she had a cracked nipple. In the meantime 
(July 34 and 15) she had informed him that her breast was 
very sore, that she was in great pain, “I can’t get any rest. 
I feel nervous and very bad. Is there something that can 
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1 be done about it?” His attitude was one of total neglect, 
did nothin? and informed her “Your breast will be all 
right: don’t vou worry about your breast.” 

The physical facts were that her breast was very sore; 
that she was nervous; was in great pain; the condition was 
so advanced that it cracked the nipple of her breast, blood 
was drawn from the breast by her baby while she was try¬ 
ing to nurse it, and a breast pump was applied but could 
not be used because of the blood; she slept none the night 
of the 15th due to her pain and agony. All this before 
appellee could be induced to make an examination or give 
attention. 

Malpractice may result through lack of skill, or it may 
result by a failure to exercise that skill, if possessed. 

“Malpractice” signifies bad practice on the part of 
individuals, who treat injuries of the human body, 
either through lack of skill or neglect to apply it. 

Isenstein v. Malcomson, 234 X. Y. S. 52, 53, 133 
Misc 691. 

The law implies that a physician contracts with the pa¬ 
tient : 

“first, that he possesses that reasonable degree of 
learning and skill which is ordinarily possessed in 
others of the profession; 

second, that he will use reasonable and ordinary care 
and diligence in the exercise of skill and the applica¬ 
tion of his knowledge to accomplish the purpose for 
which he is employed; and, 

third, that he will use his best judgment in the appli¬ 
cation of his skill in deciding upon the nature of the 
injury and the best mode of treatment.” 

Bonnet v. Foote, 47 Col. 282, 107 P. 252, 28 
LRANS 136, 138. 

Leighton v. Sargent, 27 N. H. 460, 59 Am. Dec. 388. 

Winner v. Lathrop, 22 N. Y. Sup. 516. 





9 


The appellee might possess all the skill possible but what 
could that avail the appellant if he refused to exercise that 
skill? As was said by the court in Martz v. Detweiler, 8 
Watts & S. (Pa.) 376: “It was not that (defendant’s gen¬ 
eral skill) but his treatment of the particular case, with 
which the jury had to do. If the latter was notoriously bad, 
of what account would be his abstract science, or treatment 
of other cases'?” 

Physicians, by reason of the very nature of their profes¬ 
sion, are in a position of the greatest trust. The patient is 
often in emergency and it is a question with him of life 
or death, 'ihis being true a physician should be required 
to respond to his responsibility and true with a full degree 
of care, caution, and fidelity. Where he does not do this 
it is but fair that the law should hold him to respond in 
damages for the injury he lias caused by his negligence, or 
permitted through indifference to his duty and the neglect 
of his patient. This Court had said (Christie v. Callahan, 
75 I’. S. App. D. C. 135) “The physician lias the patient in 
his confidence, disarmed against suspicion.” 

hi view of the testimony as to physical facts, the neglect 
of appellee, and the immediate and continued detrimental 
results to appellant she was entitled to have the jury con¬ 
sider the question of appellee’s negligence. It required no 
expert testimony that the lack of attention and care under 
the facts in this case was negligence. In Francis v. Brooks, 
24 Ohio App. 136, 156 X. E. 609, quoting with approval the 
syllabus, “Expert testimony is not essential in all cases to 
enable a jury to determine whether a physician # * * has 
been guilty of malpractice, and, if violation of physician’s 
duty to patient appears otherwise, plaintiff may refrain 
from calling expert witnesses.” 

Slosser v. Lagorin, 44 Ohio App. 253,185 X. E. 210. 
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In Christie v. Callahan, 75 U. S. App. D. C. 133, 136, 124 
F. 2d 825 the Court said: 

“What therefore might be slight evidence when there 
is no such advantage, as in ordinary negligence cases, 
takes on greater weight in malpractice suits/ ’ 

Again in the Christie case, pages 147, 148, the Court said: 

“Generally speaking, direct and positive testimony to 
specific acts of negligence is not required to establish 
it. Circumstantial evidence is sufficient, either alone 
or in combination with direct evidence. Circumstantial 
evidence may contradict and overcome direct and posi¬ 
tive testimony. The limitation on its use is that the 
inferences drawn must be reasonable. But there is no 
requirement that the circumstances to justify the in¬ 
ferences sought, negative every other positive or pos¬ 
sible conclusion. The law is not so exacting that it re¬ 
quires proof of negligence or causation by testimony 
so clear that it excludes every other speculative theo- 


In Tadlock v. Lloyd, 65 Col. 4t», 
held: 


173 


7>.i, 

i a; 


200, the Court 


“Where a physician makes no effort to inform himself 
of the condition of his patient, or the progress of the 
maladv, he is liable for anv damages resulting there- 
from.” 


When all the facts and circumstances are disclosed to the 
jury, then it is for the jury to determine, from the facts 
and all proper inferences, whether there was negligence 
causing the damage. 

Leppold v. Kidd, (Oregon) 269 Pac. 210. 

Grubb v. Groover, 62 App. D. C. 305, 67 F. 2d 511. 

Christ v. White, 62 App. D. C. 269, 66 F. 2d. 


II 

Dr. Lawson, appellee, was duty bound to visit appellant 
reasonably and administer to her as his patient after she 
left the hospital on the 19th of July. He was advised al- 
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most daily that her disability was growing worse, that she 
was suffering great pain and agony, could not rest or sleep. 
Appeal was made to him continually to do something for 
her. He visited her only four times from July 19 to August 
13, a period of 23 days. On one of these visits he perform¬ 
ed a superficial and inadequate operation on the lobe of 
her breast. A reading of the record will disclose a wholly 
unconcerned attitude on his part toward appellant, his 
patient. This neglect caused her great injury. He in no 
wise exercised reasonable care, skill and diligence in treat¬ 
ing Mrs. Rodgers. Her particular type of disability de¬ 
manded great care. 

“What is reasonable care, skill, and diligence depends 
largely upon the circumstances of the particular case 
and upon the duty to ,be performed, the degree requi¬ 
site being in proportion to the nature of the case. Thus 
it has been held that reasonable care must be propor¬ 
tionate to the risks and dangers to be apprehended, and 
guarded against in the particular case, and to the im¬ 
portance and delicacy of the undertaking; and that 
such care and attention must be given as are required 
bv the exigencies of the case.’’ 

48 C. J. 1119, sec. 105, and cases therein cited. 

Expert testimony was unnecessary in this case when the 
testimony, physical facts and proper inferences therefrom 
are considered, to warrant the jury in finding that appellee 
was negligent, and that he did not visit and administer the 
appellant as was his duty. 

“It is an accepted rule that expert testimony is not 
necessary for the proof of negligence in nontechnical 
matters or those of which an ordinary person may be 
expected to have knowledge, or which the lack of skill 
or care is so obvious as to render expert testimony 
unnecessary. J ’ 

41 Am. Jur. 240, sec. 129. 

Whelstine v. Maravec, 228 Iowa 352, 291 N. W. 425. 

Russell v. Newman, 116 Kan. 268, 226 Pac. 752. 


r 
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“Where a physician makes no effort to inform himself 
of the condition of his patient, or the progress of the 
malady, he is liable for any damages resulting there¬ 
from.” 

Tadloek v. Lloyd, 65 Col. 40, 173 Pae. 200. 

“The defendant gave no attention to the progress of 
the disease and failed to advise himself of the condition 
of his patient, or of the necessary treatment, accord¬ 
ing to the testimony which the jury seems to have ac¬ 
cepted as true.” 

Tadloek v. Lloyd, supra. 

The testimony was so plain that appellee was indifferent 
to the condition of Mrs. Rodgers, the progress of her dis¬ 
ability, and so unmindful of her calls for his services that 
the jury should have been permitted to pass on the question 
of his negligence. 


III 

It was the duty of appellee to visit Mrs. Rodgers, as often 
as the exigencies of her disease required, to examine her 
and properly diagnose her ailment, and use reasonable 
care and judgment in treating her as his patient. Ilis fail¬ 
ure or refusal to do this was negligence. 

“Malpractice may consist in lack of skill and care in 
diagnosis as well as treatment.” 

Kuechler v. Volgmann, 180 Wis. 238, 242, 192 N. 
W. 1015. 

A physician “is liable for failure to make an effort to 
inform himself of the condition of the patient and the 
progress of the disease, being guilty, not of an error 
of judgment, but of a failure to secure data on which 
to base any judgment.” 

Tadloek v. Lloyd, 65 Co. 40, 173 Pac. 200. 

“It has been held that there is a fundamental difference 
in malpractice cases between mere errors of judgment 
and negligence in previously collecting data essential 
to a proper conclusion * * * ; thus, if he omits to inform 
himself, by proper examination, as to the facts and cir- 
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cumstances, and injury results, he is not relieved of 
liabilty for errors of judgment.” 48 C. J. 1128, and 
Note 86. 


IV 

Appellee was negligent in refusing to visit and treat Mrs. 
Kodgers on August 13 when she was in great pain and al¬ 
most hysterical, and in abandoning her as his patient. Mr. 
Kodgers urged appellee to attend Mrs. Kodgers; informed 
him that she was unable to visit his office, and that she 
needed treatment immediately. Appellee refused to come 
and gave as an excuse that his office hours preventd him 
from coming. This was gross neglect by appellee. 

“We think it is not the law that doctors can take on so 
many patients that they will be excused if they neglect 
some of them and harm results from neglect.” 

Sinclair v. Brunson, (Mich.) 180 N. W. 358. 

“A physician cannot avoid liability for neglecting a pa¬ 
tient by the fact that he had taken on more patients 
than he could possibly care for.” Sinclair v. Brunson, 
supra. 

Hood v. Moffat, 109 Miss. 757, 69 So. 664, Ann. Cas. 

1917E 410, LRA 1916B 622. 

Note, 12 A.L.R. 596. 

Neudeck case, 3 Pac. 2d 595. 

Appellee could not abandon appellants ’ case without 
their consent. 

“It is the settled rule that one who engages a physi¬ 
cian to treat his case impliedly engages him to attend 
throughout the illness, or until his services are dis¬ 
pensed with. The relation of physician and patient, 
once initiated, continues until it is ended by consent of 
the parties, revoked by dismissal of the physician or 
until his services are no longer needed.” 41 Am. Jur. 
194. 

“It is the universal rule that a physician cannot 
discharge himself from a case and relieve himself of 
responsibility for it by simply abandoning it or stay- 
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ing way without notice to the patient/’ 41 Am. Jur. 

217, sec. 102. 

Bowles v’. Kinton, (Col.) 263 P. 26, 56 A. L. R. 

814, 816. 

Ballou v. Prescott, 64 Me. 305. 

Gerkin v. Plimpton, 70 X. Y. Sup. 793. 

Gillett v. Tucker, 67 Ohio St. 106, 123, 65 X. E. 

SC5, 93 Am. St. Rep. 639. 

Mucci v. Houghton, 89 Iowa 60S, 57 X. 5Y. 305. 

Stohlman v. Davis (Xeb.) 220 X. W. 247, 60 A. L. 

R. 658. 

Xotes: 56 A. L. R. 818, 60 A. L. R. 664. 

Y 

Appellee was negligent, careless and indifferent to mak¬ 
ing a diagnosis of Mrs. Rodgers’ ailments. This is posi¬ 
tively shown by the testimony of Dr. Bailev. Before she 
left the hospital on July 19 she had developed a bad breast 
condition which, according to the testimony of both appel¬ 
lants, grew progressively worse until August 13. In this 
period loculated milk and fluid had formed, pushed the 
breast away from the wall of the chest. Mrs. Rodgers was 
suffering extreme agony, could not sleep, was on the border 
of becoming hysterical, and was continually in extreme 
pain. All this was repeatedly made known to Dr. Lawson, 
appellee. O 11 the 13th of August when Dr. Lawson refused 
to visit Mrs. Rodgers, the services of Dr. Bailey were 
finally obtained. He made an examination of her at his 
oflice the same afternoon and ordered her to the hospital 
for an immediate operation which was performed about 
seven o’clock that same evening. Pools of loculated milk 
and fluid was removed from under her breast where they 
were pushing it away from the wall of her body. Drain 
tubes were placed so as to provide proper drains. She 
remained in the hospital for twelve days, during which 
time there came from the incision made by Dr. Bailey pro¬ 
fuse drainage. As a result of the operation and treatment 
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Mrs. Rodgers’ condition became progressively better and 
she rapidly recovered. Dr. Bailey saw her and examined j 
her breast every day she was in the hospital. (Applts. 
Apx. 27.) For type of treatment of Dr. Bailey, see Appel¬ 
lants’ appendix page 2G. Dr. Bailey testified: 

“Question. What did von recommend, being famil- j 
iar with the practice, in your opinion, was what ought j 
to be done in her case?” 

“The Witness: At that time, yes, sir. At the time j 
at which I examined the patient; yes, sir.” 

“Question. Doctor, at the time you examined Mrs. j 
Rodgers, in the afternoon, was it necessary at that j 
time, in the proper treatment of her condition, that she 
received attention by a physician?” 

“Answer. It was my opinion that she needed to be i 
drained.” 

(Applts. Apx. 28). It is exceedingly difficult, I might say ! 
almost impossible to get one physician to testify and direct¬ 
ly condemn the acts of commission or omission of another 
physician in the handling of a patient. This Court said 
in Christie v. Callahan, 75 U. S. App. D. C. at page 136, 
“Physicians, like lawyers, are loath to testify a fellow 
craftsman has been negligent, especially where he is highly j 
reputable in his professional character.” The Court takes 
judicial knowledge of that fact, but how well the lawyer | 
who tries to procure expert testimony by a physician in a 
malpractice case knows it to be true! 

i 

In Tadloek v. Lloyd, supra, at page 202 the court said: 

“As was said in Johnson v. Winston, et al., 68 Neb. at j 
page 430, 94 N. W. at page GOO, ‘We cannot overlook 
the wellknown fact that in actions of this kind it is 
always difficult to obtain professional testimony at all. i 
It will not do to lay down the rule that only professional 
witnesses can be heard on questions of this character, j 
and then in spite of the fact that they are often unwill- j 
ing, apply the rule of evidence with such stringency 
that their testimony cannot be obtained against one of 
their own members.’ ” 


l 

i 

j 
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Dr. Bailey does not point the finger of accusation at Dr. 
Lawson by name, as having neglected Mrs. Rodgers, but no 
other inference but that of neglect could possibly be drawn 
by the jury when the testimony of Dr. Bailey as to what 
ought to be done, what he did at the time, and the result 
obtained, is considered. His professional opinion con¬ 
demned the course that had been, and was being taken by 
Dr. Lawson. 


VI 

The testimony introduced by plaintiffs made a primu 
facie case of negligence on the part of appellee, which 
should have carried the case to the jury. The physical 
facts, testimony of Dr. Bailey, and of the appellants were 
sufficient to take the case to the jury, on negligence. 

Christie v. Callahan, 75 U. S. App. D. C. 133, 136, 
147-148. 

41 Am. Jur. 240, sec. 129. 

Whelstine v. Maravec, 22S Iowa 352, 291 N. W. 
425. 

Russell v. Newman, 116 Kan. 268, 226 Pac. 752. 

Johnson v. Winston, 68 Neb. at page 430, 94 N. W. 
at page 609. 

Tadlock v. Lloyd, 65 Col. 40, 175 Pac. 200. 

VII 

The court erred in granting defendant’s motion for a 
directed verdict at the close of plaintiff’s testimony. 

In Shewmaker v. Capital Transit Co., 79 U. S. App. D. C. 
102, 143 P. 2d 142 this Court said: 

“The rule applicable in the District of Columbia on a 
motion for a directed verdict, in an action founded upon 
negligence, is that the evidence must be construed most 
favorably to the plaintiff; if upon the evidence, so con- 
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sidered, reasonable men might differ, the case should 
go to the jury; * * *” 

Boaze v. Windridge & Handy, Inc., 70 App. D. C. 
24, 102 F. 2d 628. 

Bell v. Brown, 76 U. S. App. D. C. 5,128 F. 2d 317. 
Jackson v. Capital Transit Co., 69 App. D. C. 147, 
99 F. 2d 380. 


Conclusion 

Unfortunately the personalized practice of medicine is on 
the wane. The method now is more of the assembly line 
type. Doctors require their patients to assemble at their 
offices during “office hours” and be taken in turn like 
patrons at the barber-shop. Without regard to their duty 
to patients who are unable to visit the doctor at his office, 
and without regard to their legal obligation to such pa¬ 
tients, they are often neglected or abandoned by their 
physician while they are in urgent need of his services. 
This was the case of Mrs. Rodgers by Dr. Lawson. A read¬ 
ing of this short record will disclose his lack of concern 
for her as his patient, and his utter disregard for her wel¬ 
fare, and his duty to visit and properly treat her. 

We confidently submit that it was error for the court to 
direct the jury, at the close of plaintiffs’ testimony, to re¬ 
turn a verdict for defendant, and that this case should be 
reversed and a new trial granted. 

JEFF BUSBY, 

JEFF BUSBY, JR., 

Attorneys for Appellants, 
Washington Loan & Trust Co., 
Washington, D. C. 
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APPENDIX 
Case No. 9567 

153 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 

MARY F. RODGERS, and EDGAR 
J. RODGERS, 2821 Northampton 
Street, N. W., Washington, D. C., 

Plaintiffs , 

vs. 

DR. HURON W. LAWSON, 1717 N 
Street, N. W., Washington, D. C., 

Defendant . 


Action in Damages for Malpractice and Expense 

The plaintiff, Mary F. Rodgers, sues the defendants, Dr. 
Huron W. Lawson, and for grounds of her complaint says 
as follows: 

1. Plaintiff is an adult citizen of the United States, and 
a resident of the District of Columbia, and sues in her own 
right. 

2. The defendant is a resident of the District of Colum¬ 
bia. 

3. The amount in controversy is more than $3,000.00 ex¬ 
clusive of interest, costs, and attorney fees, etc. 

4. Before and at the time of the committing of the 
grievances hereinafter mentioned, the defendant professed 
and held himself out to the public and to the plaintiff as a 
physician and surgeon, skilled in his profession and as a 


Civil Action 
No. 34548. 

Filed 

April 27, 1946. 
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practitioner of ordinary skill and ability, and was then 
and there exercising and carrying on the art and profession 
of a physician and surgeon in the District of Columbia. 

5. That for several months prior to July 8th, 1946 the 
plaintiff Mary F. Rodgers was in a condition of pregnancy 
and she and her husband Edgar J. Rodgers, plaintiff here¬ 
in engaged and contracted with defendant for a considera¬ 
tion to render plaintiff, Mary F. Rodgers, prenatal care 
and to attend, treat and care for her as her physician during 
her confinement and the delivery of her child and to give 
her the necessary service in the delivery, and to give her 
proper and reasonable care and treatment after the delivery 
of her child so long as her condition might require for her 
recovery after child birth. 

154 6. That on July 9, 1945 plaintiff, Mary F. Rod¬ 

gers gave birth to her child, the defendant being 
present and in attendance. That thereafter the defendant 
was negligent in his care and treatment of said plaintiff 
and did not use reasonable care and skill as her physician 
in caring for her and treating her, and through and by the 
negligence of defendant said plaintiff’s breast became di¬ 
seased and infected whereby she was caused great pain, 
suffering and permanent injury. And by reason of the 
negligence of unsterile instruments and treatments on the 
breast of said plaintiff she became diseased, required 
numerous operations, was permanently injured and dis¬ 
figured, caused to suffer greatly in body and mind, and will 
continue to suffer permanently in body and mind, and will 
continue to be permanently injured. All directly and 
proximately due to the negligence of defendant while he 
was employed by her and acting as her physician. 

7. Wherefore, premises considered, said plaintiff was 
caused to sutler great bodily pain, permanent injury, fi¬ 
nancial loss and outlay for expenses of operations and 
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treatments, and will continue to do so permanently, and she 
demands judgment of defendant in the sum of $25,000.00, 
and costs. 

8. The plaintiff Edgar J. Rodgers, a resident of the 
District of Columbia, husband of plaintiff Mary F. Rod¬ 
gers, sues the said defendant Dr. Huron W. Lawson in 
this action arising out of the same facts and circumstances 
alleged above in that due to the negligence aforesaid of 
defendant, he has been caused to spend large sums, to wit, 
$2000.00, for treatment, operations, and expenses, nurses, 
etc. for his said wife and will continue to expend large sums 
for her treatment and care, and he has been deprived of 
the services and consortium of his said wife, all to his great 
injury and damage. 

Wherefore, he sues in his own right said defendant, and 
demands judgment in the total sum of $10,000.00, with costs. 

JEFF BUSBY, 

918 F Street, N. W., 
Washington, D. C., 

Attorney for Plaintiffs. 


A jury trial is hereby demanded. 

JEFF BUSBY, 
Atty. for Pltfs. 


155 Answer Presenting Defenses to Action in 
Damages for Malpractice 

Comes now the defendant and for Answer to the Com¬ 
plaint filed herein, states as follows: 

FIRST DEFENSE: 

The Complaint fails to state a claim against defendant 
upon which relief can be granted. 
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SECOND DEFENSE: 

Defendant admits the allegations contained in Para¬ 
graphs One (1), Two (2), Three (3), Four (4) and Five 
(5); admits first sentence in Paragraph Six (6), i. e., that 
he was in attendance July 9, 1945 at child birth; alleges 
that he is without knowledge or information as to form a 
belief as to the allegations contained in Paragraphs Seven 
(7) and Eight (8); and denies each and every other allega¬ 
tion contained in the Complaint, specifically denying any 
negligence in his care and treatment of plaintiff, Mary F. 
Rodgers. 

THIRD DEFENSE: 

Defendant’s treatment and care of the plaintiff, Mary F. 
Rodgers, was in accord with the approved method of treat¬ 
ment and care by other physicians specializing in ob¬ 
stetrics in the District of Columbia; that request was 
156 made by plaintiff, Edgar J. Rodgers, shortly after 
August 10, 1945 for permission to have another 
physician treat breast of plaintiff, Mary F. Rodgers, to 
which request defendant acceded and he is without knowl¬ 
edge of what transpired thereafter. 

WELCH, DAILY & WELCH, 

By: JOHN R. DAILY, 

Attorneys for Defendant, 

710 14th St., N. W., 

Di. 6296. 


157 Civil Action No. 34548 

Verdict and Judgment 

This cause having come on for hearing this 19th day 
of February, 1947 before the Court and a jury for good and 
lawful persons of this district, to wit: 

(names of jurors omitted) 
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who, having been duly sworn to well and truly try the 
issues between Mary F. Rodgers and Edgar J. Rodgers, 
plaintiffs, and Dr. Huron W. Lawson, defendant, and after 
this cause was heard and given to the jury in charge, they 
upon oath say this 20th day of February, 1947 that they 
find for the defendant against the plaintiffs by direction 
of the Court. 

Wherefore, it is adjudged that said plaintiffs take nothing 
by this action, that said defendant go hence without day, 
be for nothing held and recover of plaintiffs his costs of 
defense. 

CHARLES E. STEWART, 

Clerk, 

By R. PAGE BELEW, 
Deputy Clerk . 

Filed February 20th, 1947. 

By direction of Justice Jennings Bailey. 


158 Notice of Appeal to the United States Court of 
Appeals for the District of Columbia 

Notice is hereby given that Mary F. Rodgers and Edgar 
J. Rodgers plaintiffs above named, hereby appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia from the final judgment entered in this action on Feb¬ 
ruary 20th, 1947. 

BUSBY & BUSBY, 

Signed by JEFF BUSBY, 

Attorneys for Appellants, Mary F. Rodgers 
and Edgar J. Rodgers, 

Address Washington Loan & Trust Bldg., 
Washington, D. C. 


(j 


Copy to: 

Welch, Daily & Welch, 
Attorneys for Defendant, 
710 14th St., N. W. 


Civil Action Xo. 34,548 

159 Statement of Point Relied on on Appeal 

1. The plaintiffs, on appeal, rely on one point, namely: 
The Court erred in sustaining defendant’s motion and en¬ 
tering a judgment for defendant at the close of plaintiffs’ 
testimony. 

JEFF BUSBY, 

JEFF BUSBY, JR., 

Attys. for Plaintiffs . 


3 Mary F. Rodgers, a plaintiff, having first been duly 

sworn, was examined, and testified as follows: 

# # # 

Q. What, if anything, was your relation to Dr. Lawson 
with regard to engaging him to render you service? A. I 
engaged Dr. Lawson to give me pre-natal care before the 
birth of my baby, and the delivery of the child, and post¬ 
natal care that was necessary. 

# . # # 

4 Q. And you were under his care from that time 

until the baby was born? A. Yes, sir. 

* * • 

1 made the regular monthly visits to his office. 

* * • 

Q. What did Dr. Lawson have to do, if anything, with 
the delivery of the baby? A. Dr. Lawson delivered the 
baby. 
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i 

Q. Do you remember the date of it? A. The 9th of 
J uly. 

# # * 

Q. Then, what did Dr. Lawson do, subsequent to 
5 that time, to take care of you? A. Dr. Lawson 
came into the room, and would look at me, the first 
time he came he said, “You certainly had an easy time of 
your delivery, and you have nothing to complain about.” 

* m # 

Q. Well, did you have, during vour stay in the hospital, 
any cause to make complaint to Dr. Lawson about your 
condition? A. Yes, sir. I complained to Dr. Lawson, I 
believe it was the 14th of July, that my right breast was 
very sore, while I was nursing, and after I was nursing; 
and the doctor told me that that was customary with new 
babies, that your breast was usually sore, so I told him the 
next day that it—it was the loth I said, “My breast is 
very sore today. I can’t get any rest. I feel very nerv¬ 
ous and very bad. Is there something that can be done 
about it?’’ TTe said, “Your breast will be all right, 
G don’t vou worrv about vour breast.” 

V • «/ 

Q. Did he make any examination? A. He made no 
examination. 

Q. How would he visit you? You say he would come 
in— A. He would walk in the room, saying, “Good morn¬ 
ing. You are looking good,” and walk out. 

Q. After you made this complaint did he make any ex¬ 
amination? A. No examination, until the lGth of July. 
On the 15th, the nipple became so sore that at the 6 o’clock 
feeding in the evening, I attempted to nurse the baby on 
the breast, and I noticed that the baby was nursing blood, 
so 1 took the baby away from the breast and called the 
nurse, and she said, “Oh, no, don’t nurse the baby any 
more on that,” and I said, “Well, shouldn’t something be 
done about it? Shouldn’t it be dressed? What about the 
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milk that is gathering in the breast? Won’t that form a 

congestion and form a bad condition in the breast?” 

• • # 

Q. How do you know that the baby was nursing blood? 
A. I saw the blood coming out of the baby’s mouth. 

Q. You say that was the evening of the 15th? A. 

7 The 15th of July. 

• # • 

Q. When did you next see the doctor? A. The fol¬ 
lowing morning, the 16th of July. 

Q. Now, what happened then, Mrs. Rodgers? A. The 
doctor looked at mv breast. He said it was a cracked 
nipple, that I should not nurse the baby on that breast 
any more, and, of course, I couldn’t; and, that ice packs 
should be applied. 

Q. Now, the rest of the night of the 15th, what was your 
condition with regard to being comfortable or uncomfort¬ 
able? A. The pain in my breast was so severe that night, 
that I sat straight up in bed all night. I couldn’t lay back. 

I couldn’t sleep. I didn’t get a bit of sleep. 

• • * 

8 Q. Just tell what was done. A. And the nurse 
gave me a sedative, because I hadn’t had any sleep. I 

still didn’t sleep, but it eased the pain somewhat 

Q. Was anything done about removing milk from your 
breast at any time? 

• it 

A. They sent a breast pump down from the nursery. 
Q. Who brought the breast pump? A. One of the 
nurses from the section where they keep the babies, one of 
the baby nurses brought the breast pump down. 

Q. About when was that, Mrs. Rodgers? A. Early 
in the morning of the 16th, around midnight, I would say. 

I am not exactly sure, on the time. 

• • • 
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9 Q. What was done with the breast pump, if any¬ 
thing? A. They attempted to pump my breast and 

found that there was blood coming and stopped it imme¬ 
diately. 

* * * 

Q. Did they proceed to pump your breast when they 
were getting blood out of it? A. No. 

10 Q. All right. Now you say that the next morning 
the 16th, Dr. Lawson came in and saw you. Did 

he make any examination of your breast at that time? A. 
He looked at my breast, and said that there was a cracked 
nipple, that I shouldn’t nurse on it, that ice packs should 
be applied. 

Q. Had he examined you at all, from the date of the 
birth of the baby, on the 9th, until the morning of the 16th? 
A. No, he had not examined me. 

Q. Had you called his attention to the soreness during 
that period? A. Yes, sir; I had. I had called it to his 
attention several times. 

Q. What happened after he told you that ice packs 
should be applied? A. He told me, it was the morning 
of the 16th that he told me, and he told the attending nurse 
that I should have ice packs on my breast. I was given 
no ice pack that day. I was given no ice pack the night 
of the 16th. I was given no ice pack the 17th or the night 
of the 17th. The morning of the 18th I was given one ice 
pack. 

Q. One ice pack? A. Yes, sir. 

Q. Was there ever any—more than one ice pack? 

11 A. No, one ice pack. 

Q. What was the condition of your breast at that 
time? A. It was very, very painful. I was in extreme 
pain every minute, all the time, night and day. 

Q. Did he come back to the hospital any more after the 
16th? A. Yes, he stopped in, in the mornings. 
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Q. Did he make any further examination of your breast 
after the 16th? A. No, no further examination. 

Q. At any time during your stay in the hospital after 
the 16th? A. Not during my stay in the hospital. 

Q. Did he prescribe anything to you, for this cracked 
nipple? A. Prescribed nothing for the cracked nipple 
at first; when I said, my nipple was sore, he prescribed 
tincture of Benzoin applied after each nursing. 

Q. Who did he tell that to? A. To me, and the attend¬ 
ing nurse. 

Q. What did you do about that? A. I didn’t get it 
for several hours, and I asked the nurse about it, and she 
obtained it for me, from the pharmacy in the basement of 

the hospital, and I used it as directed, after. 

• # # 

12 Q. Had you asked the doctor about your going 
home? A. I asked him on the 18th. I told him that 
I felt so bad that I thought I had better stay in the hos¬ 
pital. He said, “You can stay as long as you want to, 
they can’t put you out, here.” 

Q. That was the 18th? A. That was the 18th. 

So after I received no treatment or attention in the hos¬ 
pital, I thought if I went home I could at least put ice packs 
on and have them on, all the time; so the 19th, I went home 
early in the afternoon. 

Q. Can you tell us whether or not you put ice packs on, 
when you got home,—or, did he give you any directions on 
that? A. No direction on that. 

Q. After you got home on the 19th, what was your 
IS condition with regard to pain and suffering, from 
your breast? A. The breast was throbbing and 
paining constantly, and getting larger and puffed and hard. 

Q. Now, did the doctor come to see you at your home 
on the 19th? A. No, he did not. 

Q. Did he come to see you at your home at all? A. 
Yes, he came the following week. We called on Sunday, 
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that was the 22nd. We talked to him, and he said that—we 
told him the condition of the breast—he said to change the 
treatment to hot epsom salts packs, because it looked like 
infection was there, and that might draw it, so it would 
open, itself. 

Q. Did you follow that direction? A. I followed that 
direction. 

Q. You sav he came after vou went home. Do vou 
remember about when the first time was that he came to 
see you? A. It was toward the first part of the week, as 

near as I can remember. I think it was the 25th. 

# * • 

Q. To the best of your recollection, had he been 

14 to see you since you left the hospital? A. Not un¬ 
til that time. 

Q. Had you communicated with him by telephone, or 
otherwise, during that time? A. I had talked to him, or 
my husband, almost every day, describing my condition. 

Q. You say he came about the 25th of July. What did 
he do then, if anything? A. He came, toward the even¬ 
ing of the—I believe it was the 25th, around that time— 
and he looked at my breast and said that he would make 
an incision, and he called a doctor to assist him with the 
anaesthetic, and made an incision in my breast, and he 
said, before he made the incision, he said, “Oh, I thought 
you had something here. That doesn’t look like much, but 
we will open it and see what happens.” 

He opened it, and said, “Now, that will drain, and that 
will be all right.” 

• ♦ # 

15 A. I was complaining, because I was in pain and 
agony. I was just about out of my mind with the 

pain, day and night. I had had no sleep for days. I sat 

up all night long. I had no sedative, nothing to relieve me. 

• • • 
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16 Q. Did he put drains in your breast? A. No. 

Q. What did he do to it? A. He made an in¬ 
cision in the breast. 

Q. What with? A. With, I believe it is called a scal¬ 
pel. It is a knife. I heard him say, as he cut, “Well, I 
thought this was going to be something; but, there is a 
teaspoon of pus in here.” 

• it 

Q. Subsequent to the 25th of July, what, if any ether 
treatment, did you have, for your breast? A. The only 
treatment I had was the hot epsom salts packs and heat, 
after,—and the heat treatments—putting the hot pads on. 

Q. Did the doctor ever say anything to you about using 
penicillin, or any other drug, to aid your condition? A. 
On the 29th of July after he had opened my breast, 
he came out in the evening. Mr. Rodgers had called 

17 him, told him that the breast w’as draining very little, 
and that it was increasingly painful, and would he 

come. He came out, and he said, “Well, I believe it is 
going to be all right.” Mr. Rodgers says, “Isn’t there some¬ 
thing we can use to hasten the recovery?” He said, “What 
about penicillin?” The doctor said, “You can use penicillin, 
but you would have to get a registered nurse to administer 
it.” Mr. Rodgers said, “We will get the nurse,” and the 
doctor wrote out the prescription for penicillin. 

Q. Then, w’hat happened with regard to that? A. I 
was given the penicillin the following day, all day, and 
my temperature went up very high, so it w’as given the 
next day. 

• • • 

19 Q. Now% following the administering of the peni¬ 
cillin, Mrs. Rodgers, w r hat, if anything, did Dr. Law- 
son do, to help you, your condition? A. As far as he was 
concerned, I can’t say that he helped at all. 

Q. Did he visit you any more? A. Yes, he visited me, 
after—during the time I was taking the penicillin, the 





13 


second day, lie visited me, and lie came, and he was back 
once that I remember, after that; and, at the time he told 
me to come into his office the following week. 

Q. Well, did you go into his office? A. I went into 
his office during the first week of August, and, at the 

20 time, the breast had started to hurt again on the 
other side; after the penicillin had been administer¬ 
ed, it relieved it somewhat. Then, it started up on the other 
side of the breast, so I went into the office and he gave me 
a general physical examination as they give soon after the 
delivery of the baby, and he told me that he thought if I 
would go back home and apply the heat, that the breast 
would drain some more, through the opening that he had 
made. 

• • ♦ 

Following the visit to his office in August, was 

21 there anv other contact made with him in regard to 
vour condition? A. Yes, we called him, in the 

meantime, and told him that the breast was more painful 
than before, if that was possible; that it was getting no 
better; instead of getting better it was getting worse. 

Q. Well, about the 13th of August what, if anything, 
was done with regard to contacting Dr. Lawson? A. 
About the 13th of August—it was the 13th of August— 
Mr. Rodgers called the doctor at his office and he told him 
that he thought that there should be something done about 
my condition; that I was getting hysterical, that I w r as in 
extreme pain, had had no rest, and couldn’t go on like that. 

He asked the doctor if he could come out to the house. 

* • • 

From the time you left the hospital, down to the 13th 
of August had your breast ever gotten any better? 

22 A. It got—the pain subsided somewhat after the 
penicillin w^as administered, for several days. 

Q. After that several days’ period, what was vour con¬ 
dition? A. As before, very painful and very hard. 




u 


Q. On the 13th of August, did you go down to his office? 
A. I did not. 

Q. What was your condition as to health and tempera¬ 
ture, and so forth, if you remember, at that time? A. I 
didn’t feel that I was able to go to the office for another 
examination like I had before. 1 had made the effort to go 
to his office once, and he had told me to go back and do the 
same thing again, that I had been doing for several weeks. 
At that point, on the 13th of August, I couldn’t do that any 
more. I had to have some relief from the pain, somehow. 

Q. Did you have to have some relief? Why? A. Be¬ 
cause 1 was in such agony, I had had that pain, you see, 
from the 16th of July until the 13th of August, night and 
day; and it was pounding and throbbing, and it was just 
something that I couldn’t stand any longer. 

Q. Do you remember whether or not you had tempera¬ 
ture on the 13th of August? A. I had temperature on 
the 13th. 

23 Q. Anyway, he didn’t come to your home? A. 
No. 

Q. Now, what was the next thing, if you know, that was 
done with regard to trving to <ret somebodv to attend vou? 
A. After Mr. Rodgers talked to Dr. Lawson, we talked 
and said who should we call now? I suggested Dr. Robert 
Ilavell, who was a neighborhood doctor. He called, Mr. 
Rodgers called Dr. Havell’s office, and he would not be in 
until that evening. I said that, “I don't feel I can wait 
until evening for any attention,'’ so Mr. Rodgers called a 
friend who is an obstetrical nurse, called her apartment to 
ask her advice on who should be called, and she was out 
of town, so then we called Oroup Health, and we talked 
to the nurse at Group Health and explained the situation 
and told her the condition. 

Q. All right. Now do you remember what part of the 
day, about what time of day it was that you contacted the 
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Group Health nurse? A. Early in the afternoon of the 
13th of August. 

Q. If any arrangements were made for you that af¬ 
ternoon, or that evening, just tell us what it was? A. The 
Group Health called back, that they would—we should see 

Dr. Bailey, who was a surgeon, at 5 o'clock. 

♦ • « 

24 I just asked you what was done. If you went any¬ 
where, or were carried anywhere, 'where was it? A. 

I went to Dr. Bailey’s office. 

Q. About what time of day? A. Five o’clock in the 
afternoon. 

Q. Did you know Dr. Bailey prior to that time? A. 
No, I had never seen Dr. Bailey. 

Q. Do you know whether the appointment was arranged 
for you, or whether you went without an appointment? 
A. Tlie appointment was arranged for me through the 
Group Health. 

* # * 

25 Q. What happened after you went to Dr. Bailey’s 
office at 5 o’clock on the 13th of August? A. Dr. 

Bailey examined my breast and asked me how soon I could 
be at the hospital. 

Q. Now, that is what they are objecting to. 

What arrangements were made, if any? A. Made ar¬ 
rangements for an operation at Garfield Hospital. 

Q. How soon after you saw him? A. For 7 o’clock 
that evening. 

Q. Seven o’clock that evening? A. Yes. 

Q. What was the condition of your breast at that time? 
A. Well, it was very painful. 

Q. Was it normal sized, or swollen? A. Oh, no, it was 

very much swollen and very hard. 

• # • 

Q. After you went to the hospital—what was the 
situation with regard to arrangements for taking 


26 
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care of you? A. I went to Garfield Hospital from Dr. 
Bailey’s office, and when I went in the front door the nurse 
met me and told me they were waiting for me, to help pre¬ 
pare me. 

• • • 

Q. Do you know whether or not your room was ready 

for you when you got there? A. Yes, it was. 

• • • 

29 What followed, at that time? 

A. The operation took place as soon as I was 
dressed, and they had the history and all of the record 
ready, and then they took me to the operating room and 
I had the operation. 

Q. How did they take you to the operating room, did 

you walk in? A. No, they took me in on a stretcher. 

• • • 

31 Q. How long after this conversation with Dr. 
Lawson was it before you were operated on—about 

how many hours? A. I would say four or five hours. 

Q. Was it on the same day, or another day? A. The 
same day. Mr. Rodgers talked to Dr. Lawson early in 
the afternoon, and I was operated at 7 o’clock in the even¬ 
ing. 

Q. Now, I will ask you whether or not those tubes 
drained anything from your breast condition? A. There 
was profuse drainage. The dressing would become so 
saturated that they had to be changed at least once a 
day. 

• • • 

32 A. Garfield Hospital—I went in the 13th of Au¬ 
gust and was dismissed the 25th of August. 

• # • 

A. Dr. Bailey treated me. He examined me each day. 
Q. Each day? A. Yes. 
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Q. What do you mean when you say he examined you? 
A. He looked at (the incision. He noted the amount of 
drainage, and changed the dressing. 

Q. Well what effect, if any, did that have on the lumpy, 
condition, and the hardening of your breast? A. The 
breast began to get softer, after the drainage started. It 
was still very painful, but it relieved the thumping pres¬ 
sure that I had had before. 

• • • 

33 Q. How long after the operation was it before 
that feeling subsided, or began to subside? A. 

There was relief soon after the operation. 

Q. Do you remember whether or not there was any 
difference in the size of your breast when you left there, the 
25th of August, to what it was when you went there the 
13th of August? A. Oh, yes. There was considerable dif¬ 
ference in the size. The breast was very much enlarged 
and hardened when I went in for the operation; and it was 
much softer and much less painful when I left. 

Q. How long before you went to the hospital had that 
hardened condition and thumping feeling existed? A. Well, 
the thumping started with the first pain in my breast while 
I was in the hospital. 

Q. What about the hardening that you spoke of? A. It 
became increasingly hard as the time went on, tight, the 
breast seemed tight and much larger than normal. 

Q. Was that during the time that Dr. Lawson had 

34 you under his care? A. Oh, yes. 

Q. Did he know about that condition? A. Yes. 

Q. Do you know whether he examined you carefully to 
determine about it, or not? A. He examined me at the 
time he made his incision, and then he examined me again 
when I went to the office, and at the time he noted the hard¬ 
ness and said to continue with the hot Epsom salts packs, 
and that would take care of it, that it would probably drain 
and go back to normal. 
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Q. After the 25th of July, when you say he made the 
incision in your breast, did he do anything further to try to 
reach the seat of your difficulty, other than tell you to use 
the Epsom salts? A. Xo, he did not, nothing,—no other 
treatment was prescribed. 

# m • 

A. I had excellent care in Garfield Hospital. They 
attended you regularly. They checked up on you 
35 regularly. They ask you how you are feeling, what 
they could do to make you more comfortable. I was 
given sedatives to help keep the pain down, so that I could 
get some rest. 

Q. Well, did Hr. Lawson do anything of that kind, 
when you were under— A. Xo, I was never given any 

sedatives or any pain pills. 

# * * 

A. I went back to the hospital, I believe it was the 10th 
of September, from the 10th to 15th I was in Garfield Hos¬ 
pital again for diathermy treatments, heat treatments on 
the breast. 

* * * 

CROSS EXAM1XAT10X by Mr. Daily: 

49 Q. So, he really did see you at fairly regular in¬ 
tervals? A. He didn't see me more than four times 
during almost the whole month between the time I left the 
hospital, the 19tli—I said the 19th, perhaps it is the 20th— 
he didn’t come more than three or four times between that 

period and the 13th of August. 

* # * 

53 Q. So that the treatment of the two doctors 
was the same, except the severity and size of the 
drain; is that correct? A. Xo, I don’t believe they can 
be compared, because there was result from Dr. Bailey’s, 
the breast got better. The drainage was established. There 
was profuse drainage. There were dressings on me that 
thick (indicating), the drainage would come through those 
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dressings, and that is what had to be gotten out of that 
breast before I ever would recover. Nothing was coming 

out of Dr. Lawson’s opening, after a few days. 

* • • 


72 Edgar J. Rodgers, a plaintiff, called in his own be¬ 
half, having first been duly sworn, took the stand, 

was examined, and testified as follows: 

# ♦ • 

Q. Are you the husband of Mrs. Mary F. Rodgers? A. 
Yes, I am. 

Q. You are one of the plaintiffs in this suit? A. Yes, 
sir. 

♦ * * 

77 Q. About the 13th of August, 1945,1 will ask you 
if you had any communication with Dr. Lawson with 

regard to treating Mrs. Rodgers? 

# * * 

A. On the 13th—let’s see, that was a Monday—I called 
in the morning about 11 o’clock and told Dr. Lawson that 
Mrs. Rodgers’ condition was exceedingly serious. She was 
becoming hysterical from loss of sleep and continuous pain, 
and that she needed immediate treatment; and Dr. Lawson 
said to—that he was having office hours, to bring her down 
to the office. 

Well, we had done that once before, and the examination 
—he had merely examined her at the office, and given no 
treatment, and it had been exceedingly painful, and she had 
a worse time after being moved, so on the 13th, we didn’t 
think it practical to move Mrs. Rodgers—that her condition 
was too serious. 

Q. Who did you say that to ? A. Dr. Lawson. 

Q. Face to face, or over the telephone? A. Over the 
telephone. And that we thought she needed treat¬ 
ment. 
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78 Well, he said he was having office hours that after¬ 
noon, that he couldn’t come out, so I asked if he had 

an associate, or could recommend someone else, another doc¬ 
tor to come out, if his time was limited, if he couldn’t get 
out. He said no, he didn’t. So I asked whether he had any 
objection if we consulted a local neighborhood physician, 
and, at that, Dr. Lawson became quite perturbed, told me 
that he had been a pediatrician for 35 years, that he was 
taking care of the case, and that if I wasn’t satisfied, why, 
I was at perfect liberty to consult anyone I wanted to. 

I asked if he could recommend anyone to consult, and he 
didn’t make any recommendation, said no, so after the com¬ 
pletion of that telephone conversation I called one of the 
neighborhood doctors, who had called on us, and he was out; 
that was Dr. Havell and Mrs. Ilavell who takes his calls for 
him, said that he wasn’t expected in until evening. 

I considered the condition of Mrs. Rodgers too serious to 
wait until evening, so I didn’t leave a message for Dr. 
Havell to call back. I tried to get another doctor. I am 
acquainted with a nurse, a registered nurse in the District, 
so I called her residence to see if she could suggest some¬ 
one else to call, and she was out of town. 

So, then, I called Group Health, and outlined to the nurse 
who took the call there what the situation was, and they 

said that it would be necessary— 

• • # 

79 By Mr. Busby: 

Q. Did you make any arrangement with the 
nurse about the time for seeing Mrs. Rodgers? A. The 
nurse made an appointment for us that afternoon with Dr. 
John Bailey, for an examination. 

Q. Do you remember what time that arrangement was 
made—I mean, that appointment was made? A. It was 
made, oh, about 12 or 1 o’clock; the appointment time was 
5 o’clock. 
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Q. Now, did you keep the appointment? A. Yes, sir; 
we kept the appointment with Dr. Bailey. 

Q. Where was that? A. In the Medical Building on I 
Street,—1400 something. 

Q. From Dr. Bailey’s offices, where did Mrs. Rodgers 
go? Did she go back home? A. No, from Dr. Bailey’s 
office we went directly to Garfield Hospital where we were 
met at the door and escorted—well, Mrs. Rodgers was 
separated from me there, and she was escorted to her room. 

Q. Now, do you know whether or not she was operated 
on at Garfield Hospital? A. Yes, sir; she was operated on 
that same evening. 

80 Q. Do you know about what time? A. About 
seven. 

* # * 

81 Q. Now, then, do you recall how long Mrs. Rodg¬ 
ers was kept in the hospital, on that occasion when 

she was operated on at Garfield? A. About 12 days. 

4 4 4 

Q. Now, do you know whether or not she returned 
to the hospital after she left it the first time? 

82 A. Yes, sir; after being home about two or three 
weeks she returned to Garfield Hospital. 

Q. Do you know about how long she stayed, that time? 
A. It was less than a week, five or six days. 

4 4 # 

Q. Now, going back to the time when she first came 
home from the Doctors’ Hospital, you stated that you called 
Dr. Lawson most every day. What did you call him about? 
A. To obtain treatment for Mrs. Rodgers. She was suf¬ 
fering during the night so that she was unable to sleep, and 
in intense pam. 

* * * 

Q. Do you know whether she had temperature on 
the 13th of August when you were talking to Dr. 


88 
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Lawson about getting something done to relieve her suffer¬ 
ing? A. Yes, sir. She had temperature. I don’t recall 
exactly what it was, we didn’t record it, but I don’t believe 
that there was a day in that period that her temperature 

dropped to normal. It hovered around 101. 

* * » 

89 Q. Did you observe the condition, as to natural¬ 
ness, hardness, softness, or any other condition of 

Mrs. Dodgers’ breast during that period of her illness? A. 
Yes, I did. 

90 Q. What did you find ? A. Oh, there was a large 
hard area, roughly three or four inches in diameter, 

that was extremely hard. 

# * • 

99 CROSS EXAMINATION by Mr. Daily: 

# ♦ • 

111 Q. And it was in the interest of economy that he 
consented to let you change doctors; is that correct? 
A. No, sir; no connection with economy in changing doc¬ 
tors. Going to the Group Health doctor was rather a last 
choice, after 1 made two other attempts to find—attempts 
to find two other doctors. I might have mentioned Group 
Health to Dr. Lawson in connection with the administer¬ 
ing of the penicillin, if they could arrange for a nurse. In 
fact, I did discuss that with Group Health, and she said 
“No,” so that was all there was to it. 

Q. Well, you did discharge Dr. Lawson, then, on the 
13th, or relieve him of the further treatment in the case? 
A. There was no formal relief, or discharge. 

Q. Now, about your deal— 

Mr. Busby: I ask that he be permitted to answer 
the question without being cut off. 

I asked Dr. Lawson ■whether he would have any 
objection if we consulted another doctor. He said, 
“No, go ahead and consult another doctor,” he would 
release the case. 
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115 RE-DIRECT EXAMINATION by Mr. Busby: 

# # • 

lib Q. Now, as to the conversation with Dr. Lawson, 
about whether you discharged him or not, what was 
said, if anything, between you and Dr. Lawson about dis¬ 
charging him, or him quitting the case, or anything that 
might pertain to that particular period? A. There wasn’t 
anything said about being discharged or terminating the 
arrangement. 

Q. What was the spirit in which he replied when you 
requested that you consult another physician? A. Why, 
I asked for his permission, I asked whether he would have 
any objection if we consulted anther physician, and he be¬ 
came very aroused and angry at that, and huffed and 
puffed and said lie had been an obstetrician all these 
years— 

# * * 

117 Q. What request, if any, did you make of him at 
that time, that is, of Dr. Lawson? A. I told him 

that Mrs. Rodgers’ condition was very serious, and that 
something should be done. I didn’t tell him what. I 
couldn’t assume to say what steps should be taken, but 
certainly more steps than an examination and continued 
bathing with Epsom salts. 

Q. Now, was any request made for him to come, or not? 
A. Yes, sir; I said that some immediate action was neces¬ 
sary to take care of Mrs. Rodgers’ condition she was verg¬ 
ing on hysteria, then. 

• # « 

118 Q. Did he make you any suggestion as to when he 
would come, or anything for you to do? A. No, sir; 

no, sir; no suggestion beyond the coming to his office. 

• • * 

RE-CROSS EXAMINATION by Mr. Daily: 

• • • 

Q. Can I ask you this, in principle—is it true 
that you did release Dr. Lawson from the case? A. 
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No, sir; I don’t believe there has been any formal release. 
There has not been any formal release. 

Q. Did you expect him to come and see your wife any 
further, after the conversation, when you said you were 
going to change doctors? A. Why, yes; he didn’t know 
•whether we did get another doctor or not. He didn’t know 
whether Mrs. Rodgers lived or died, after that—he didn’t 
inquire. 

• • # 


121 Dr. John H. Bailey, a witness called by the plain¬ 
tiffs. 

• • • 

Direct Examination bv Mr. Busbv: 

Q. Please state your name. A. John H. Bailey. 

• * • 

122 Q. Did you have any training as an obstetrician? 
A. Well, the usual training one might get as a medi¬ 
cal student, and as an interne. 

• * • 

123 Q. Did you have training in that field while in¬ 
terning, and in vour medical course? A. At medical 

school and the internship, yes. 

Q. And you are familiar with that type of work? A. 

"With obstetrics? Yes, sir. 

• • • 

Q. Did you ever deliver any babies? A. I sure did. 

Q. And are familiar with that type of work? A. I 
sure am. 

• • # 

124 Q. All right, Doctor. When you delivered these 
babies, did that kind of work, did you furnish treat¬ 
ment before and after delivery of the baby? A. Y"es, sir; 
I have done that. 

Q. For your patients that you served? Do you know 
Mrs. Mary F. Rodgers, who was in the Garfield Hospital 
about the 13th of August, 1945? A. I think I remember. 
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Q. I will ask you to tell us, if you remember, when you 

first saw her? A. I first saw her on August 13,1945. 

• # # 

Q. At the time you saw her at your office, did you 

125 make an examination of her? A. Yes. 

Q. Her breast condition? A. Yes, sir. 

Q. What did you find with regard to her disability? 
A. The physical findings were that she had one incision 
which had been draining for one week, and one area in her 
breast that was already draining spontaneously, that her 
breast was tender in the upper quadrant, and around the 
nipple, and the breast appears to be elevated from the chest 
wall. 

Q. What do you mean “elevated from the chest wall”? 
What would the condition be? A. It would mean that the 
breast tissue was being pushed away from the chest wall to 
which it was attached. 

Q. What would cause that, Doctor? A. There are 
many things that might cause it: Milk might cause it, pus 
might cause it, fat might cause it, blood might cause it, 

serum might cause it,—many things might cause it. 

• • • 

126 Q. What was that determination that you reach¬ 
ed in your office? A. The determination I reached 

was, there, that the breast should be incised in order to 
free whatever fluid might be present below the present. 

Q. Your experience in medicine, and in your practice, 
covered that kind of a diagnosing? A. Yes, sir; it did. 

Q. If you recommended any further procedure, what 
was it? A. The further procedure recommended was to 
incise and drain the breast. 

Q. And you saw the breast, you recall it was late in 
the afternoon of the 13th of August, 1945? A. It was 
probably in the evening that it was drained. 

• • i 
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Q. What was done by you, if anything, with regard to 
Mrs. Rodgers at Garfield? A. She was admitted 

127 to the hospital. Under pentothal anaesthesia, I 
incised the lower end of the breast where the breast 

was attached to the chest. The breast was freed up, the 
loeulated liquid was found in both the tender areas, but 
no obvious pus was demonstrated. 

Q. What kind of milk? A. Loeulated milk. The milk 
was just in pools but rubber drains were placed in both 
areas. 

Q. Did you make incisions to place rubber drains in? 
A. Yes, sir. 

Q. Do you remember how deeply your probe or inci¬ 
sions went? A. The incisions went below the skin, but 
they don't have to go very far below the skin to reach a 
pocket below the breast. 

* # # 

Q. Was your incision made through the lobe of the 
breast or gland? A. No, sir; my incision was made at the 
lower edge of the breast, and the breast was elevated from 
the chest wall. 

* * • 

128 Q. Now, where did you find this drainage that 
you spoke of, and the incision that apparently had 

been made before you operated on her—what part of the 
breast? A. Well, the incision that was apparently made 
before, and the spontaneous draining that had occurred, 
occurred from the region of the nipple, what we call areola, 
the pink area around the nipple. 

Q. Was that in the gland of the breast? A. Whether 
that went down into the breast tissue properly, 1 don’t 
know. It was draining from the region of the breast, in 
the region of the nipple. 

* * * 
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Q. The draining that you found from the spontaneous 
draining, was that under the breast, or from the gland, or 
lobe of the breast? A. This could be coming from either, 
the region of the skin, just below the skin, or the 

129 region of the breast proper. It could have been 
from either one of those three places. It was defi¬ 
nitely not the kind of fluid that was draining from behind 
the breast. 

Q. From under the breast? A. No, sir. She gave a 
history of having had a tissue, which is very common in 
pregnant women, and she got a cracked nipple from it which 
could have been tiie point of entrance of the infection, which 
is common, and that does not mean, of necessity, that it will 
go down into the breast. 

o 

Q. Where was the incision that had previously been 

made, found to exist? A. Near the nipple. 

* • * 

Q. After you made your incisions, and put the drain¬ 
age in, how long did she remain in the hospital, if you have 
notes on that? A. She was admitted to the hospital on 
August 13th. She was discharged from the hospital on 

August 25th. She was in 12 days. 

* * * 

130 Q. Did you treat her during the time that she was 
in the hospital? A. Yes, sir; I did. 

Q. How often ? A. I saw her every day, I believe. She 
was seen every day in the hospital. 

Q. When you would see her, did you make an examina¬ 
tion of her breast and its condition? A. Yes, sir; I did. 

Q. Every day? A. Every day. 

• • * 

135 Q. I believe you have already stated that you 
were experienced in diagnosing the kind of difficulty 
that she had when she came to your office. Did you make 
that statement, or not? A. I am very much experienced 
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in the treatment of infections and draining of infections, 
and foreign loculated material. 

Q. Are you familiar with the practice, in that line, in 
the District of Columbia? 

# # * 

Q. You are familiar with what is accepted as ought to 

be done in the District of Columbia, or not? 

* * * 

136 Q. What you did and what you recommended, 
being familiar with the practice, in your opinion, 

was what ought to be done in her case? 

# # # 

The Witness: At that time; yes, sir. At the 

time at which I examined the patient; yes, sir. 

* # # 

140 Q. Doctor, did you have any reason for not 
opening the former incision, rather than creating a 

new incision under the lobe of the breast? A. Yes, sir. I 
felt that that incision and the one that had drained spon¬ 
taneously had apparently affected drainage of whatever 
was incised, and that this loculated mass, whatever it 

might be, probably needed a different type of incision. 

* * * 

141 Q. Doctor, at the time that you examined Mrs. 
Dodgers, in the afternoon, was it necessary at that 

time, in the proper treatment of her condition, that she 

receive attention by a physician? 

♦ • * 

142 A. It was my opinion that she needed to be 
drained. 

* # • 

143 The Court: You are moving for a directed ver¬ 
dict? 

Mr. Daily: Yes, if your Honor please. 

The Court: What do you have to say? 



Mr. Busby: I think there is every reason in the 
world why a directed verdict should not be granted 
in this case. 

• • # 

The Court: I do not recall any testimony which 
would show, first, that his treatment up to that time 
had not been in accordance with the generally ac¬ 
cepted treatment in the District; and, second, that 
it had caused the injury which the plaintiff claims 
in this case as not only being negligent, but there 
must be a result of that negligence before the jury 
can return a verdict. 

I shall sustain the motion for the directed ver¬ 
dict. 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

i 

| 

This is an action to recover damages for the alleged mal¬ 
practice of the defendant, Dr. Huron W. Lawson, a phvsi-> 
cian specializing in obstetrics. The complaint alleges that j 
the defendant was negligent in his treatment of the plaintiff 
wife, 


l 


9 


“and through and by the negligence of defendant said 
plaintiff’s breast became diseased and infected 
whereby she was caused great pain, suffering, and 
permanent injury. And by reason of the negligence 
of unsterile instruments and treatments on the breast 

of said plaintiff she became diseased_” (Appellants’ 

Appendix, p. 2) 

The evidence adduced by the plaintiffs utterly failed to 
support this sole allegation of negligence in the complaint, 
and the plaintiffs have abandoned this theory' on their ap¬ 
peal. They now ground their case on the assertion that the 
defendant “did not administer to the necessities of the 
plaintiff,” that Dr. Lawson “made no examination of Mrs. 
Rodgers,” and that he was negligent “in failing to prop¬ 
erly, reasonably, and adequately visit and administer to 
Mrs. Rodgers.” It is also asserted that he improperly 
diagnosed her case. 

Some of the matters argued by appellants in their brief 
are not properly before this Court, because they were not 
raised by the plaintiffs in the trial court. It is primer law 
that points not raised in the trial court are not properly 
raised on appeal. 

Nevertheless, an examination of the evidence will 
demonstrate that even upon the new theories of the appel¬ 
lants, the trial court was clearly correct in directing a 
verdict for the defendant. 

The appellants’ evidence showed that in November, 1944, 
Dr. Lawson was engaged to attend Mrs. Rodgers in con¬ 
nection with her expected delivery (Appellants’ Appendix, 
p. 6) She received the usual and ordinary pre-natal care, 
and her child was born July 9, 1945. (Appellants’ Ap¬ 
pendix, pp. 6, 7) The delivery was uneventful, and as we 
understand the appellants’ assertions, no complaint is 
made either of the pre-natal care or of the defendant’s 
services in delivering the infant. 
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On July 15, six days after the delivery, Mrs. Rodgers 
complained to Dr. Lawson that her breast was very sore. 
(Appellants’ Appendix, p. 7) Later, the same day, Mrs. 
Rodgers testified that she observed the baby was nursing 
blood, and called this condition to the attention of the nurse. 
(Appellants’ Appendix, pp. 7, 8) The following morning, 
Dr. Lawson examined the breast, instructed Airs. Rodgers 
not to nurse the baby on the sore breast, and prescribed ice 
packs. 1 (Appellants’ Appendix, p. 8) Airs. Rodgers left 
the hospital on July 19. (Appellant’s Appendix, p. 10) 
On July 22, the appellants called Dr. Lawson and informed 
him that the breast was still sore. At that time, Dr. Law- 
son instructed the Rodgers to apply hot epsom salts packs, 
■which might draw the infection and cause it to open itself. 
(Appellants’ Appendix, p. 11) On July 25, Dr. Lawson 
visited Airs. Rodgers at her home, and examined the 
breast. At that time, he determined that an incision of 
the abscessed portion of the breast was advisable. He se¬ 
cured the necessary assistance and performed the operation 
at the home. (Appellants’ Appendix, p. 11) This incision 
successfully drained the area which was affected at that 
time. (Appellants’ Appendix, p. 28) 

The condition of breast infection which Airs. Rodgers 
developed is quite common in cases of pregnant women 
following the delivery of the child. (Appellee’s Appendix, 
p. 6a.) 

During the period during which Airs. Rodgers was under 
Dr. Lawson’s care, penicillin was used on his prescription. 
(Appellants’ Appendix, p. 12) This drug relieved the con¬ 
dition. (Appellants’ Appendix, p. 13) 

1 The plaintiff complained that the nurses at the hospital did not apply 
the ice packs as directed by Dr. Lawson. However, she did not complain 
to Dr. Lawson about this, although she saw him every day. The negli¬ 
gence of the nurses, if any, is not attributable to Dr. Lawson, because he 
had no knowledge of it, and the nurses were not agents of Dr. Lawson 
but of the public hospital which the plaintiff had herself selected. (Rec¬ 
ord, pp. 4, 56) 






4 


On August 10, Mrs. Rodgers went to Dr. Lawson’s office, 
and he made a complete examination of her condition. At 
tliis time, Mrs. Rodgers again complained of the soreness 
of her breast. Dr. Lawson advised her to apply heat to 
the breast, stating that he thought that the heat would 
cause the breast to drain further through the opening 
which had been made. (Appellants’ Appendix, p. 13) 

On August 13, Mr. Rodgers called Dr. Lawson and in¬ 
formed him that Mrs. Rodgers was suffering from the 
breast condition. Dr. Lawson asked that she come to the 
office for an examination. At this time, Mr. Rodgers in¬ 
sisted that Dr. Lawson should come to the house, and 
informed Dr. Lawson that he had determined to change 
physicians, and Dr. Lawson agreed to release the case. 
(Appellants’ Appendix, p. 20) That afternoon, Mrs. 
Rodgers went to the office of Dr. Bayly, which was located 
at Fourteenth and I Streets, N. W. Dr. Lawson’s office is 
located at ISth and N Streets, N. W. 

Dr. Bayly’s testimony was that at the time he saw Mrs. 
Rodgers, he felt that a surgical drain was advisable. 
(Appellants’ Appendix, p. 28) He also testified that the 
condition which he observed could have developed in four 
hours, but he was unable to say how long it had existed. 
(Appellee’s Appendix, p. 6a) He observed that the in¬ 
cision made by Dr. Lawson had effected the drainage of 
the area involved, and that at the time he saw the plaintiff, 
his opinion was that the new loculated mass probably 
needed a different type of incision. (Appellants’ Appen¬ 
dix, p. 28) 

After the incision by Dr. Bayly, Mrs. Rodgers’ condition 
cleared up very slowly, with the continued application of 
heat therapy. She remained in the hospital twelve days 
under Dr. Bayly’s care, and subsequently returned to Gar¬ 
field Hospital in the early part of September. She was 
finally released from the hospital on September 15. (Ap¬ 
pellee’s Appendix, p. 6a) 
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The plaintiff’s testimony shows that Dr. Lawson saw 
her every day while she was in the hospital (Appellee’s j 
Appendix, p. 2a), and talked to Mr. Rodgers on the tele- j 
phone several times after she left the hospital. He came j 
to the house on July 25, and visited her at least three j 
times between that date and August 10, when he made a j 
complete examination at his office. On August 13, there 
was further complaint, and at that time, Dr. Lawson asked 
that Mrs. Rodgers come to his office for consultation. This 
request was refused. The plaintiffs decided to consult j 
another physician and did so. (Appellee’s Appendix, p. j 
4a) 

i 

The record is entirely barren of testimony which would | 
indicate that Dr. Lawson was in any way responsible for | 
the development of the breast condition. On the contrary, j 
the evidence shows that this is not an infrequent condition j 
in pregnancies. There is no showing that Dr. Lawson did 
not correctly diagnose the difficulty, and no attempt was 
made to show that the use of cold and hot packs was not j 
an accepted and customary method of treating the condi- j 
tion. Indeed, Dr. Bavly’s testimonv shows that this was i 
an accepted and proper medical procedure. (Appellee’s j 
Appendix, p. 6a) 

With the evidence in this situation, the trial Court di- i 
rected a verdict in favor of the defendant, stating his rea- j 
sons as follows: 

i 

“I do not recall any testimony which would show, 
first, that his treatment up to that time had not been 
in accordance with the generally accepted treatment in 
the District; and, second, that it had caused the injury 
which the plaintiff claims in this case.” (Appellants’! 
Appendix, p. 29) 

In short, the plaintiffs utterly failed to establish by the! 
evidence either of the essential elements of a cause of 
action for negligence, and there was nothing upon which 
the jury could pass. 


I 
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SUMMARY OF ARGUMENT 

The evidence failed to establish any departure from the 
customary and approved practice for the treatment of the 
condition during the time Mrs. Rodgers was under the 
care of Dr. Lawson. Since the physician can be held for 
negligence only when he has departed from the usual and 
customary practice of an ordinarily careful physician 
under similar circumstances, the plaintiffs completely 
failed to establish their claim for relief. 

The evidence shows that Mrs. Rodgers suffered an in¬ 
fection which is quite common in child-birth cases, and all 
of her pain and suffering was the result of the infection 
which was in no way contributed to by Dr. Lawson. The 
plaintiffs failed to establish any causal relation between 
any act of Dr. Lawson and the injury claimed by the plain¬ 
tiffs. 


ARGUMENT 

I. There Was No Evidence From Which the Jury Could 
Could Have Found That Dr. Lawson Was Negligent In 
His Care of Mrs. Rodgers. 

The basic principle of the law of malpractice is that a 
physician can be held only for such injuries as are caused 
by his negligence, and that the test of negligence on the 
part of a physician is whether or not he possesses and exer¬ 
cises the skill and care generally found in others in the field 
under similar circumstances. Christie v. Callahan, 75 
U. S. App. D. C. 133, 136, 124 F. (2d) 825. 

It is, of course, the burden of the plaintiffs to show by 
the evidence the departure from the ordinary and cus¬ 
tomary practice which it is claimed constitutes the negli¬ 
gence of the defendant. 
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We therefore discuss, in the following paragraphs, each j 
of the claims of negligence advanced by the appellants. j 

i 

A. The Evidence Does Not Support the Assertion That j 
Dr. Lawson Made No Examination of Mrs. .Rodgers j 
While She Was in the Hospital, and Did Not Admin¬ 
ister to Her Necessities. j 

i 

The appellants assert that Dr. Lawson made no exam- j 
ination of Mrs. Rodgers while she was in the hospital, and 
did not administer to her necessities. (Appellants 7 Brief., j 
P- 7). | 

If the evidence supported the assertion made in Appel¬ 
lants 7 Brief, it would undoubtedly be possible to predicate j 
negligence on such alleged neglect. But the argument ad- j 
vanced is unsound, because the plaintiffs’ own testimony j 
demonstrates that Dr. Lawson gave Mrs. Rodgers all 
necessary attention, diagnosed her condition, and pre¬ 
scribed treatment for it. 

Mrs. Rodgers testified that Dr. Lawson visited her each j 
day while she was in the hospital. During the early part j 
of her confinement, she experienced no trouble with her : 
breast. It was not until July 14 or 15 that she experienced I 
pain. The condition was first apparent on July 15, when 
she discovered that the baby was nursing blood. Dr. Law- j 
son examined the breast the following morning and pre¬ 
scribed the application of ice packs. There is nothing in! 
the record to indicate that this treatment was not entirely | 
proper. On the contrary, Dr. Bayly, the only physician 
who testified, stated unequivocally that conservative symp¬ 
tomatic treatment was employed very frequently. Ap¬ 
pellee’s Appendix, p. 6a) The plaintiffs made no effort; 
to show what they think Dr. Lawson should have done at| 
this period in treating the breast. ! 

We have no quarrel with the general rules of evidence 
cited by the appellants in their brief. However, these 1 


i 

I 

i 

j 

i 
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general statements have been entirely removed from their 
contexts, and an examination of the opinions cited will 
demonstrate the inapplicability of those cases to the facts 
in the case at bar. 

The law in this jurisdiction has been stated by this Court 
as follows: 

“The physician is not an insurer of health. He 
undertakes only for the standard of skill possessed 
generally by others in his field, and for the care which 
they would give in similar circumstances.” (Empha¬ 
sis supplied)— Christie v. CaUdhan, 75 U. S. App. D. C. 
133,136,124 F. (2d) 825. 

The same rule was stated by this Court in Cayton v. Eng¬ 
lish, 57 App. D. C. 324, 23 F. (2d) 745, in the following 
language (57 App. D. C. at p. 327): 

“. . . it was the duty of the defendant, in under¬ 
taking to treat the plaintiff to exercise the ordinary 
care and skill of his profession, giving due consider¬ 
ation to modem advancement and learning, and there 
was an implied agreement that no injurious conse¬ 
quences would result from want of proper skill, care, 
or diligence on his part. But one who seeks to recover 
against a physician, alleging lack of skill or negligence 
causing injury has the burden of proving his aver¬ 
ments.” (Emphasis supplied) 

The plaintiffs assert that Dr. Lawson was negligent in 
his treatment of Mrs. Rodgers at the hospital, but their 
evidence does not lend any color to that assertion. To the 
contrary, the plaintiffs’ own testimony shows that Dr. Law- 
son gave careful attention to the case, and prescribed a 
treatment for the condition which he regarded as proper 
and which actually gave Mrs. Rodgers relief. The treat¬ 
ment prescribed is not criticized by any witness, and there 
is no suggestion of the treatment which the plaintiffs feel 
should have been prescribed. Under these circumstances, 
plaintiffs’ proof fell far short of proving any negligence 
at the hospital. 
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B. There Is No Evidence From Which the Jury Could j 
Have Determined That Dr. Lawson Was Negligent 
in Treating Mrs. Rodgers at Her Home. 

Appellants assert, as points II and III of their brief, j 
that Dr. Lawson was negligent in failing to properly, j 
reasonably, and adequately visit and administer to Mrs. 
Rodgers from July 19 to August 13, and in failing to j 
diagnose her condition, and in failing to perform the 
proper operation on her breast to correct her condition | 
and relieve her disability. 

Here, again, the record simply does not warrant the con- j 
elusions of appellants’ brief. Several general rules of law 
are cited, with supporting cases, in this portion of the j 
argument. We do not challenge these rules, because they j 
have no application to this case. 

Nothing in the evidence has the remotest tendency to 
show a failure on the part of Dr. Lawson to observe these j 
duties and to perform them fully. 

1 

The record shows that Dr. Lawson was in constant com¬ 
munication with appellants. He diagnosed the case as one 
of loculated milk areas, which was the same diagnosis ' 
made by Dr. Bayly. (Appellants’ Appendix, p. 28) He; 
prescribed the use of hot epsom salt packs, and subse¬ 
quently made a surgical incision into the infected area. 
The conservative symptomatic treatment with heat packs! 
is in accord with general and accepted medical practice. 
The surgical drain was effective and relieved the infection 
from -which Mrs. Rodgers suffered at the time. The plain¬ 
tiffs’ witness, Dr. Bayly, observed that the mass had been 
drained by the incision on August 13. (Appellants’ Ap¬ 
pellants’ Appendix, p. 28) It is significant that the mass 
drained by Dr. Lawson was cleared up within eighteen 
days, whereas the area drained by Dr. Bayly was notl 
cleared up until more than a month after the incision. 

1 


i 
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The appellants refer to the incision made by Dr. Lawson 
as “ar superficial and inadequate operation on the lobe of 
the breast.’’ (Appellants’ Brief, p. 11) However, the 
mere assertion by counsel that the operation was inade¬ 
quate does not make it so. In this case, the evidence shows 
that the operation was entirely adequate and effectively 
gave relief from the condition. 

A review of the record demonstrates the complete in¬ 
accuracy of the assertion that Dr. Lawson failed to admin¬ 
ister to Mrs. Rodgers. The real complaint seems to be 
that the plaintiffs felt that Dr. Lawson should have 
adopted some other method of treatment. But the record 
is silent as to what that method is. 

In their brief, the appellants argue that because Dr. 
Bayly performed an operation on August 13 and Mrs. 
Rodgers says that she experienced a recover}' after this 
operation, the jury could have inferred negligence on the 
part of Dr. Lawson. The record demonstrates that the re¬ 
cover}' occurred less quickly after Dr. Bayly’s incision than 
it did after Dr. Lawson’s. The record also demonstrates 
that the method of procedure was essentially the same, and 
that any difference in the two operations was the result of 
the fact that Dr. Bayly was treating a loculated mass 
which occurred after the mass treated by Dr. Law'son had 
drained. 

In short, Dr. Lawson’s treatment of Mrs. Rodgers dur¬ 
ing the period from July 19 to August 13 was in accord¬ 
ance, in all details, with the general and approved practice 
of physicians, and was continued by Dr. Bayly, who like¬ 
wise employed a combination of surgical incision and 
heat treatments. Moreover, Dr. Lawson’s procedure was 
effective and afforded relief to the condition which he was 
treating. These undisputed facts, shown by the plaintiffs’ 
testimony, negative any possibility of asserting that Dr. 
Lawson was negligent during this period. 
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C. The Evidence Shows That Dr. Lawson Did Not j 
Abandon Mrs. Rodgers on August 13. 

Appellants assert, as their third charge of negligence, j 
that Dr. Lawson was negligent in refusing to visit and j 
treat Mrs. Rodgers on August 13. His actions on this j 
occasion are vehemently, but erroneously, characterized as 
an “abandonment” of his patient. In support of this ! 
point, the appellants cite several cases in which it was 
held that a physician who abandons a case without notice 
to the patient is liable for the damages caused by his 
neglect to attend the patient. The appellants also cite 
cases to the effect that a physician cannot excuse negligence 
on the ground that he has more patients than he can treat 
properly. 

We do not challenge either of these rules. Like most| 
rules of law, they are not persuasive unless they bear some^ 
relation to the factual situation before the Court, and 
neither of the rules cited by appellants have the slightest 
application here. i 

The facts of the instant case are that on August 13, MrJ 
Rodgers called Dr. Lawson and informed him that MrsJ 
Rodgers was suffering from the breast condition. The 
physician had examined her in his office the preceding Fri-i 
day. He asked Mr. Rodgers to bring his wife to the office, 
and stated that he could not make a call at the Rodgersj 
house because of his scheduled office hours. It is also quite 
clear from the record that he indicated his willingness to 
make a house call after five o’clock. (Appellee’s Appendix; 
p. 5a) At this point, Mr. Rodgers indicated his dissatis¬ 
faction with Dr. Lawson and informed him that t.hev wished 
to secure the services of another physician. (Appellee’k 
Appendix, p. 5a) Dr. Lawson accordingly expressed his 
willingness to release the case. Mr. Rodgers denied thajt 
he had already secured the services of Dr. Bavlv, but hife 

| 

i 

i 

i 

i 



12 


testimony is unequivocal that no delay was experienced in 
securing another physician. (Appellee’s Appendix, p. 
4a) 

The mere recitation of the facts shown by Mr. Bodgers’ 
testimony is sufficient to demonstrate that the events of 
this day can not by the wildest stretch of the imagination 
be termed an ‘‘abandonment.” That term, as used in the 
law of malpractice, contemplates the unexplained absence 
of the physician without notice to the patient under cir¬ 
cumstances in which the patient has no reasonable oppor¬ 
tunity to secure the services of another physician. This is 
made clear by the cases cited by the appellants in their 
brief. 

For example, Bolles v. Kinton, S3 Colo. 147, 263 Pac. 26, 
56 A. L. B. 814, involved a case where it was shown that 
the defendant physician turned over the patient, without 
notice to him, to another physician. The evidence showed 
that the second physician was negligent. The defense was 
that the defendant had nothing to do with the treatment. 
The Court held that a physician “cannot discharge a case, 
and relieve himself of responsibility for it, by simply stay¬ 
ing away without notice to the patient.” (56 A. L. B. at 
p. S16). Ballou v. Prescott, 64 Me. 305, is a case in which 
the Court holds that a physician is bound to use ordinary 
care in determining when his attendance may be safely 
discontinued, and is bound to continue his treatment as 
long as necessary, unless he notifies the patient of his in¬ 
tention to release the case. Stohlman v. Davis, 117 Neb. 
178, 220 N. W. 247, 60 A. L. R. 658, was an action against 
a physician who turned the plaintiff’s case over to his son, 
as the defendant had become sick and had quit medical 
practice. The father was an experienced physician and the 
son was relatively inexperienced. The plaintiff was com¬ 
pletely ignorant of the change of physicians and did not 
consent thereto. The Court held that it was the duty of 
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the father to notify the patient of his intention to quit the 
medical practice and secure his consent to the substitution 
of the son or to give to patient opportunity to secure a 
physician of his own choosing. 

The distinctions between these cases and the instant j 
case are obvious. 

A physician is liable only when he departs from a rea- i 
sonable standard of care. It must be conceded that no ; 
physician can limit his practice to one patient, and he must j 
arrange the use of his time so that he can give reasonable 
attention to all patients. The maintenance of offices for 
the consultation with patients is one of the methods by | 
which physicians arrange such economical use of their 
time. No evidence is needed to reveal that this is the cus- j 
tomary and usual practice of physicians engaged in the j 
practice of medicine in the District of Columbia, and j 
everywhere else. It would be laboring the obvious to show j 
that a physician who asks a patient perfectly able to come ! 
to his office to do so is being neither unreasonable nor 
negligent. 

i 

The instant case is one in which Dr. Lawson, who was; 
completely familiar with Mrs. Dodgers’ condition, con¬ 
cluded that she could and should come to his office. For! 
some undisclosed reason, the Rodgers became offended by 
this request and changed physicians. 

The plaintiffs’ testimony contains not the slightest basis' 
for concluding that Dr. Lawson’s judgment in this respect 
was erroneous, and certainly it cannot be said to be grossly 
unreasonable, which is the test enunciated by this Court, 
which has said that the physician “must have latitude fori 
play of reasonable judgment, and this includes room for! 
not too obvious or gross errors according to the prevailing; 
practice of his craft.” Christie v. Callah-an, To IT. S. App. 
D. C. 133,136. 


I 


I 
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That the unreasonableness was demonstrated by the 
plaintiffs and not by Dr. Lawson is shown by the subse¬ 
quent events. When the arrangements were made with 
Dr. Bayly, he instructed Mrs. Rodgers to come to his office. 
She did so without protest or serious result. The only 
apparent difference in the actions of the two physicians 
was that the Rodgers became angry at Dr. Lawson’s re¬ 
quest and willingly complied with that of Dr. Bayly. 

The plaintiffs had the burden of showing that Dr. Law- 
son departed from the standards of his craft in asking her 
to come to the office. Instead of meeting this burden, they 
demonstrated that the request was not unreasonable and 
was in accord with .the actions of the only other physician 
who testified or was involved in the case. 

They signally failed to show any negligence on Dr. 
Lawson’s part at the time they changed physicians. 

XL The Court Properly Directed a Verdict Because There 
Was No Showing of Causal Relationship Between the 
Acts of Dr. Lawson and the Disease From Which Mrs. 
Rodgers Suffered. 

The plaintiffs had the burden of demonstrating that Dr. 
Lawson was negligent and that his negligence caused the 
damage complained of. As we have demonstrated, the 
plaintiffs completely failed to show any negligence on the 
part of the physician. They also failed to introduce any 
evidence from which the jury could have determined that 
anything Dr. Lawson did or did not do caused any injury 
to the plaintiff, Mrs. Rodgers. 

The law has been aptly stated in Ewing v. Goode, 78 Fed. 
442 (C. C.), where Justice Taft said: 

“Before the plaintiff can recover, she must show 
by affirmative evidence—first, that the defendant was 
unskillful or negligent; and second, that this want of 
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skill or care caused injury to the plaintiff. If either 
element is lacking in her proof, she has presented no 
case for the consideration of the jury. The naked j 
facts that defendant performed operations on her eye, | 
and that pain followed, and that subsequently the eye j 
was in such a bad condition that it had to be ex¬ 
tracted, establish neither the neglect and unskillfulness j 
of the treatment, nor the causal connection between it j 
and the unfortunate event.’’ 

This language was cited with approval by this Court in ! 
Cayton v. English, 57 App. D. C. 324, 23 F. (2nd) 745, and 
the rule has been repeatedly re-affirmed by this Court. 

Levy v. Vaughn, 42 App. D. C. 146. 

Bowner v. Conklin, 61 App. D. C. 336, 62 F. (2d) 875. 

In Bonner v. Conklin, supra, it was shown that the physi¬ 
cian was engaged to attend a delivery. He left the hospital, j 
and could not be found. As a consequence, he was not 
present during the first part of the delivery. The Court j 
said: 

l 

“A review of the evidence fails to disclose any testi¬ 
mony to the effect that the absence of the doctor from 
the hospital was the proximate cause of the trouble j 
complained of. While there is testimony that the con¬ 
dition may have been caused by childbirth, yet there is ; 
no evidence that, had the defendant been present and! 
exercised reasonable professional skill, the result could 
or would have been different. For this failure in the 
testimony to establish a case of negligence, w r e think 
the court was justified in directing a verdict.” 

The testimony in the instant case shows that Mrs. 
Rodgers suffered from an infection of the breast. The 
cause of this condition is not determinable, but it occurs! 
frequently after pregnancy. (Appellee’s Appendix, p. 
6a) Nothing in the record indicates that Dr. Lawson did 
anything which caused the infection, or that he could have 
prevented its development. In short, the infirmity was a 
natural, however unfortunate, result of the pregnancy. 





When the infection developed, Dr. Lawson treated the 
condition with ice packs and hot epsom packs. On July 25 
lie made an incision which drained the existing infection. 
Following this treatment, the pain subsided. Later, there 
was again difficulty with the breast, and at this time, Dr. 
Bayly made an incision at the new site of the infection. 
The infection which Dr. Lawson treated had entirely 
cleared up before Mrs. Rodgers consulted Dr. Bayly. Dr. 
Bayly treated the patient for more than a month before 
the infection cleared up. His testimony is specific that 
the infection he treated was in a distinctly different locality 
than that treated by Dr. Lawson. Dr. Bayly stated that 
the infection which he treated could have developed in four 
hours, and he could not say how* long it had existed. 

The record therefore demonstrates that the infection 
treated by Dr. Lawson was cured wdthin a reasonable time 
under his care, and that subsequently a different infection 
developed, from the pregnancy. 

With these facts in mind, the jury could not have con¬ 
cluded that there was any causal relation between the treat¬ 
ment given by Dr. Lawson and the subsequent and different 
infection treated by Dr. Bayly. The record supports only 
one conclusion, and that is that Mrs. Rodgers’ suffering 
was caused by a natural aftermath of the pregnancy. For 
this reason, the trial Court properly directed a verdict in 
favor of the physician. 

CONCLUSION 

The appellants failed to prove any act in which Dr. 
Lawson departed from the usual and customary' practice 
of physicians of ordinary skill. On the contrary, their 
own evidence demonstrates that he gave complete and care¬ 
ful attention to Mrs. Rodgers, and that his treatment re¬ 
sulted in the improvement of her condition. The condition 
of which the plaintiffs’ complained was a usual aftermath 
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of pregnancy which developed naturally, and it was the 
malady which caused the suffering of which she complains. 
Since there was a complete failure on the part of the appel¬ 
lants to show either element of a case for malpractice, 
the trial Court rightly directed a verdict in favor of the 
defendant, and its judgment should be affirmed. 

Respectfully submitted, 

John R. Daily 
H. Mason Welch 
J. Harry Welch 

710 Fourteenth Street N. W. 

Washington, D. C. 

Attorneys for Appellee 
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3 Proceedings 

• • • • 

Mary F. Rodgers, 

* * • * 

42 Cross-Examination 

* * * * 

44 Q. How many times can you tell me that Dr. 

Lawson saw you in the hospital, until you left the 
hospital on July 19th, as you testified. A. I can’t say 
definitely how many times, but 1 know he came—he walked 
into the room, approximately every day, but Sunday, 
maybe Sunday; 1 can’t say for certain. 

Q. To the best of your recollection, he did see you every 
day you were in the hospital, at least he came in the room? 
A. I can’t say definitely, but— 

Q. That is your best recollection? A. My best recol¬ 
lection. 

• # • • 

72 Edgar J. Rodgers, 

• * • • 

99 Cross-Examination 

m • • • 

105 By Mr. Daily: 

Q. Now, is it your testimony today that you 
called Dr. Lawson and he could not come out because he 
had office hours, and that then you got another doctor, 
after making attempts to get your neighborhood doctor 
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and calling some nurse,—by the way, who was that nurse 
that you called? A. Mrs. Bronson, who lives in Chevy 
Chase. j 

Q. And you finally got the Group Health, on this j 

106 same day? A. Yes, sir. 

Q. That Mrs. Lawson was carried in that same- 

A. Mrs. Rodgers. 

Q. I beg pardon. Was taken to Dr. Bailey that same 
day? A. Yes. 

Q. And was operated on that same evening? A. Yes, | 
sir. 

i 

Q. And that during your discussion with Dr. Lawson j 
there was no discussion of Group Health on that particular j 
occasion? A. No, sir; I don’t recall any. I don’t see how 
it would have any bearing, under the circumstances. 

Q. Do you recall in vour previous testimony that you 
stated that vou had a discussion with Dr. Rodgers? 

THE COURT: With who? 

By Mr. Daily: 

Q. That you had a discussion with Dr. Lawson, and that \ 
you made an appointment with Dr. Bailey and he exam¬ 
ined her, Mrs. Rodgers, and that the operation was per¬ 
formed the next day at Garfield Hospital? A. That isn’t j 
correct. It was made the same day. 

Q. I beg your pardon ? A. It was made the same day. j 
Q. Let me read what you testified at that time, 

107 this is the question: 

“Now, reverting back to the time at which Dr. Lawson 
discontinued treatment, isn’t it a fact that you, yourself, 1 
wanted to change doctors? 

“A. No.” 

I beg your pardon. I have got it wrong. That is her j 
testimony. 

“When did you call Dr. Bailey after your conversation ! 
with Dr. Lawson? 


i 

| 
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“Well, imm ediately.” 

That was your answer. 

“Well, imm ediately after the conversation with Dr. Law- 
son I called Group Health, and outlined the nature of the 
ease, and they arranged an immediate appointment. This 

was late that evening, and they made arrangements”- 

there must be an error in the stenographic taking of this. 

“-and they arranged the appointment the following 

day with Dr. Bailey.” 

A. I don’t understand that. I know the appointment 
was the same day, and that was immediately after the con¬ 
versation with Dr. Lawson—that isn’t in conflict with the 
fact that there were a couple of other telephone conversa¬ 
tions in between. 

Q. Let me go on, then: 

108 “Q. And did you take your wife there the next 

dav? A. Yes. 

“Q. What time did you see Dr. Bailey the next day? 
A. Oh, about one or tvro o’clock in the afternoon, maybe 
earlier. 

“Q. And then, your wife went to the hospital that same 
day, or the next day? A. I don’t recall whether we went 
home first, or whether we went to the hospital from the 
office. 

“Q. Dr. Lawson did not refuse to come to the house 
during your conversation? 

And you said, then: 

“A. It is a difficult thing to say, to make a positive 
statement on; because I didn’t keep a record of the con¬ 
versation. There must have been an unsatisfactory state¬ 
ment from him or we w r ould not have called Group Health 
in if there had been any promise of further treatment. ’ * 

Then I asked you this: 

“Q. Can you state that he did or did not refuse to 
treat her further?” 

You answered: 
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“A. He did not refuse further treatment, but 
109 he did not promise immediate treatment or an im¬ 
mediate visit.” 

Now, is that testimony correct,—at that time? A. Well, 
it is substantially in accord with that. At the time you 
asked that question I hadn’t given any thought at all to 
what had gone on, in the conversation. That was right 
out of the blue. The details weren’t very sharp. 

* * * * 

121 Dr. John H. Bailey, 

* * * * 

Direct Examination 

# # * 

138 Q. From your familiarity with the type of diffi¬ 
culty being experienced by Mrs. Rodgers when you 

saw her in the afternoon of the 13th of August,—was that 
difficulty, if you know, of quick development? A. Which 
difficulty? 

Q. With her breast. A. You mean the swelling 
which I found? 

Q. Yes. A. That is difficult to answer. Milk may get 
blocked up in that time, it might get plugged up in 15 or 
20 minutes and begin to swell. That is difficult to answer. 

Q. Assuming there had been no milk passing for sev¬ 
eral days, based on testimony that has been given by Mrs. 
Rodgers, and finding, as you did, a hard lumpy condition 
that existed at the time that you made the examination, in 
your opinion had that condition existed for a period of 
several hours, or longer? 

• * # • 

139 THE WITNESS: It is very fair to say that that 
had been there for more than a few hours, that accumula- 
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ticm of milk; it would be impossible to state just when it 
did start, because fluid can accumulate behind any tubular 
structure suddenly, chronically, or subacutely. In that 
sense, you may get a sudden damming up of any fluid, 
whether it is urine, bile, or milk; or, it might be slowly 
obstructed and it just takes a little obstruction to make 
it apparent. 

That is just impossible for me to say. 

* • # m 

142 By Mr. Busby: 

Q. i mean treatment or incision or whatever her condi¬ 
tion there required. A. Well, I think to answer that 
question you need someone besides me, because it has been 
my short experience with the treatment of post-partum 
patients that many develop loculated areas of fluid in the 
breast and continue to resolve it, although conservative 
symptomatic treatment is often given. 

131 A. She was advised to continue her dressing at 

132 that time, but on September 10th, she was again 
seen, and on September 11th, when she was in the 

Garfield Hospital, where she was readmitted. 

Q. For how long a period, that time? A. She was 
admitted until September loth, approximately four days. 

Q. How did she respond to the operation and treatment 
that you gave? Did she have any recovery from her 

condition during the time that you- A. Well, she 

apparently completely healed up under the treatment. The 
treatment may have been a little bit more prolonged than 
usual, it may not have been. Those are difficult things to 

evaluate, as to how long it will take to heal them up. 

• • • • 





